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6 6, far that will in irfelf, ratu^ that will in itlaJf. 

8 33) lightening, rM</lightning. 

9 to, far were expedicd, raaJ wm* ezpeAed. 

2T Zp aftrr the teotds not imported^ infert a. comma, 

2 r 9^ after the word importation^ dele comma. 

3» ftom the hoXtompfor claimaat’a, read the claimant's, 

41 i<l, after the word courfef fnftead of a femipolon ufc a cemma. 

57 Ty after the word veflely ioftead of a famicoIoA ufoa lull point. 

90 margin,yw The Principe,- read The Piincipe Athaelante. 

S& IEA 9, fc' profecu-cittion, read proie-cutioB* 

91 15, /er had, read has, 

X05 . a 5, after the word treatiei dele fegiicolon* 

1*4 6, ysr captor, rM</captora. 

134 x 6 f for arc not protcAed, read is not proteded. 

158 Z4, for in ft4'eign port, read in a foreign port. 

The Reader is icqueded to correA, -bj this Table, an erratom in No. az. o 
the Admiralty Reiwti:-^ 

Appendix, page 4. line xg,/sr continuance, rrauf continuance, 
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/fftnl iS, 


ri '^HIS was a queftion arifing on the conflruilion pur* andpijcrt 
JL of the fourth claufe of the Order in Council of 
the iith of Novcfnber 1807, as applied to thofe parts 
of St. Domimo, which had been wrefted from the r”*"! ciiaiAP- 
enemy by the mlurgeiit negroes 5 the relaxation or as an enemy'* 
the general prohibition to trade with the enemy con- SiS 
tained in that ^laufe being limited to the dire^ voyage Jl,*"oje^ t* 
between the enemy’s colony and the country to which 
the neutral veflel belongs, or fomc free port in His 
Majefty’s Colonies. 


For the Captors the Kmg*s Advocate and Arnold 
contended.-^Hiizt the quellion had already been dif- 
pofed of by the decifion of the Court of Appeals • in'* t^or**®* nth 
the cafes of the Dart and Happy Couple, in which it ^ 
was held that notwithdanding the unfettled ftate^f 
$t. Domingo, it was ftill in point of Jaw under the do¬ 
minion of France, and muft be confidered as an 
VOL. 1* B enemy’s 
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CASES DETERMINED IN THE 


Th® enemy's colony. That this American (hip was trading 
from St, Domingo to Gottcnburg, and confequently 
jifril I ft, under thofe decifions was engaged in a commerce pro- 

habited by the Order in Council. 

For the Claimants Lawrence and Swabcy, —The 
Dart and Happy Couple were captured early in the 
year 1805, and the Lords decided thofe cafes with 
reference to the time of capir.i'e.—They could not 
take upon themfelves to determine tli ^t any part of 
St. Domingo was to be confidcrcd at that period as 
not partaking of the general charadfer of the colony, 
as it had not been fo declared by His Majefly’s G6- 
See Appendix, vemmcnt But there are Orders in Council which 
have iffucd ful fequcntly to the capture of thofe velTels, 
permitting Britijh fubjedts to trade to thofe ports of 
St. Domingo which are not in the polTeflion or under 
the dominion of the enemy, and if by thefe orders 
Britijh fubjedls are permitted to frequent fuch parts 
of the colony, they afcribe a diftindl charadber to the 
places fo excepted, of which neutrals are entitled to 
avail themfelves equally with the fubjcdts of this 
country. 

Judgment. 

Sir William Scott. —This was the cafe of a veflel 
failing under American colours and captured Decem¬ 
ber nth, 1807, on a voyage from Port au Prince 
in the illand St. Domingo to Gottcnburg. It w^as di- 
redted to ftand over until a queftion upon the national 
charadber of that colony fhould be determined in the 
fuperior Court; becaufe, if St.Domino is to be deemed 

ho^ile, alh particular parts of the ifland as well as the 
wMe generally, this lliip with her cargo, would be 

fubjedl 
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fubje^t to confifcation as trading to a port not of her 
own country from a colonial port of the enemy. The 
peculiar circumftances of the illand, which are well 
known, gave rife to that queftion; feveral parts of it 
had been in the aftual pofleffion of infurgent negroes, 
who had detached them, as far as adual occupancy 
could do, fro'm the mother country of France and its 
authority, and maintained within thofe parts at leaft, 
an independent government of their own. And al¬ 
though this new power had not been direflly and 
formally recognized by any cxprcfs treaty, the Britljb 
Government had fliewn a favourable difpofition to¬ 
wards it on the ground of its common oppofition to 
France^ and feemed to tolerate an intercourfe that 
carried with it a pacific and even friendly complexion. 
It was contended therefore, that St» Domingo could not 
be confidered as a colony of the enemy. I'he Court 
of Appeal however decided, though after long delibc. 
ration and with much exprefled reluftancc, that no¬ 
thing had been declared or done by the Bntijh Go* 
vernment that could authorize a Britijh tribunal to 
confider this ifland generally, or parts of it, (notwith- 
ftanding a power hoftile to France had efiablifhed it- 
feU within it, to that degree of force and with that 
kind of allowance from fqme other Hates), as being 
other than Hill a colony or parts of a colony of the 
enemy. There can be no doubt that the llrifl: legal 
principle of that decifion was correftj and yet at the 
fame time, if circumftances can be pointed out in this 
cafe for a favourable diftindion, the Court would not 
be difinclined to adopt it, without meaning to recede 
from or to enervate that principle. It turns out that 
fubfequent to the occurrence of thofe cafes, though 
prior to’their determination, certain orders ai^d inftruc- 
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,the dominion and in the aftual poHeffion of His 
IVIajefty’s enemies.” Here is no affirmative deferip- 
tion, no powers in pofleifion are fpecified v but if this 
negative defeription applies in faft to Fort au Prince, 
the rule reftriding the colonial tirade will not affed 
the prefent queftion, for it extends and can extend in 
reafon, only to places under the dominion or in the 
adlual poffejfion of the enemy. Now it is matter of 
notoriety that Port au Prince is not under the domi¬ 
nion of France or Spain, it is one of thofe places of 
which this new power has poffeffed itfelf; and that it is 
not a mere military poffeffion is fufficiently fljewn, by 
the clearances and other documents which are regu¬ 
larly made out in the name of Chrijlophe the chief of 
this anomalous black government. The queftion then 
is, whether under thefe orders the prefent cafe is not 
excepted from the operation of the principle laid down 
by the Lords; for with no femblaiice of juftice can 
you apply the rule of colonial cxclufion to places 
which you have recognized by public and folemn de¬ 
clarations not to be either in the dominion or pof¬ 
feffion of the enemy. In conftruing public ads» 
every word mull be taken as expreffive, and the wordg 
“ dominioK and actual pojfcjjion^' muft mean fome* 
thing more than the mere fad of pofleffion What is 

a the 


tions had been ifllied by His Majefty*s Government 
which raife the queftion, whether fome particular 
ports-in St. Domingo are not taken out of the general 
charader which by that determination w^as affixed to 
the colony, at leaft with refped to cafes occurring 
fublequently *. In thefe Orders in Council I ob- 
ferve, that the defeription is negative : Dritijh vcflels 
are permitted to go to fuch parts and places in the 
iflaiid of St. Dotnmgo as are not or fliall not be under 
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legal meaning of domimon ? Its legal meaning 
implies rightful poiTeflion and authority : as applied to 
private property it fignifies not merely poflelfion but 
pofleffion with rights of property, that of which the 
perfon is domims ; as applied to public poiTclhon it 
is the right of legal authority. In His Majefty’s in- 
ftru£lions of the nth Teh. 1807, the expreffion made 
ufe of is, ‘‘ under controul,” a word of lefs definite 
meaning, and which may have a more or lefs reftri£led 
lignificaiion, but when I find “ dominion*^ ufed in two 
inftancesjimuft take it rather as interpreting and enlarg¬ 
ing the meaning of the word “ controul,” than as in 
any manner reftritted by it. It has been alked if this is 
the true conftruftion of the Orders in Council, why are 
licences required ? There may be many reafons for 
that requifition; it may be for thepurpofe of pointing 
out the particular ports to and from which the vefllls 
are going, with a view to prevent an improper ufe be¬ 
ing made of the permiflion given by the Orders, or 
for other purpofes which would not in any manner 
interfere with the conftruclion which I am intlined to 
put upon them. If there are purpofes and motives 
for thefe Orders which are inconfiftcnt with this con- 
ftrudion, they are purpofes and motives which are 
notexprefled; and courts of juftice are not to attend to 
latent motives and purpofes in order to controul clear 
and definite declarations. Here is a,pofitive declaration 
of the State that parts of >'t. Domingo are neither in the 
pofleffion nor in the dominion of France. The Court 
has to look no further than to lee whether the port in 
queftion comes within that defeription; if ir does, the 
Court is bound to apply all the confequences which 
belong to fuch a defeription. It cannot aflimfis to fay, 
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The it fhall be good for one purpofe but not for anothen 
It IS not necenary that this mould amount to a pert 
*^iSoS petual rerognition of the independence of thefe places 
as in the cafe of a formal and permanent ceflion. It 
is fufficient that there is a rightful and acknowledged 
fufpenfion of the authority of France ; that will in it- 
felf exempt the parties from the penalties of trading 
from an enemy’s colony, and I fliall therefore re- 
ftore the Ihip and cargo on pa)‘nent of the captor’s 
expcnces. 


GUILLIAUME TELL, Sannijlr, 
Commander. 


Co oprrition In 
thr ^lock i«'f i.f 
Ma/ta —< I lint 

of iHp'i'i-e 

1 )\ (lii|) fi Id li¬ 
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prefent qiieflion arofe on a claim of joint capr 
“ ture inierpofed on behalf of Ilis Majefty’s fhips, 
Citll’jddn and Northu?jiberla 7 id, on the ground of allb- 
ciated feivice for the purpofe, among other objeds, of 
effecliiig this capture.—The prize was a French fliip 
of v/ar, w'hicti with another had been for fomc time 
blockaded in < the harbour of La Valette in the illand 
of Malta, by a Britijh fquadron then under the orders 
of Sir ThomasTruwbt'ldge commander of His Majefty’s 
fhip Ciillodcn, ailing in the abfence of Lord Ncl/hn. In 
the night of the 29th of March iRoo, the Onilliaunie 
Tell made an attempt to efcape, but was purfued and 
taken by the Foudroyant, and feme other ftiips belong¬ 
ing to the blockading fquadron, while the remainder 
kept their ftations off the port, except the CuUoden and 
Northujnbcrlandi which were at anchor at the time in 
the Marfa Sirocco bay, a few miles diftant from La 
Valette* 


An 
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- An objection was taken to the evidence of Lieute- ’ The 
nant Oliver of the Northumberland^ who was ftationed ” 
at a fignal poft on the ifland, and threw up rockets —— 
when the Guilliaumc Tell was putting to fea, as it 
appeared that he belonged to one of the (hips claiming 
to fhare, and had not releafed his intereft. It was 
admitted, that although he was not on board at the 
comniencement of the chace, he was on board during 
part of the time. 


The Court /aid. That the qucftion was of fome 
nicety, w'hether this officer would be entitled to fhare, 
fuppoling he was not on board, on account of the in¬ 
telligence he was the mcrans of conveying ; but that it 
ffiould allow his evidence to be read, fubjed to all ob- 
jedions. 


For theaBiial Capiors,La%urcnce andSwabey, —Two 
witnefl'es only have been examined upon the allegation 
given on the part of the Cullodenmu] Northumberland: 
lieutenant Oliver of the Northumberland and McDo¬ 
nald the mafter’s mate of the Ctdioden. If Lieutenant 
Oliver is an incompetent witnefs, their cafe muft de¬ 
pend entirely upon the evidence of McDonald, who is 
a releafing witnefs, and whofe teftimony therefore, 
taken alone, cannot fupport a claim of this nature. 
He Rates, “ that about twelve o'clock on the night 
when the enemy put to fea, having gone up to the 
mafl-head of the Culloden to look out, he faw the 
rockets and blue lights which Lieutenant Oliver threw 
up on obferving the French fhip J.e Guilliaume Tell 
haul out from the harbour. And in abemt ten minutes 
afterwards (it being very dark, the moon having gone 
down and the wind blowing flrong out of the Uid 
harbour of La Valette) he heard guns firing from fhips 
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o£F the faid harbour, and very foon after faw the flaihes 
from the faid fhips’ guns in three direftions. That he 
continued to look out there (except at ftiort intervals, 
when he went to eommunicate with the commanding 
officer) till about half pafl three o’clock in the morn¬ 
ing, by which time the three engaging (hips had got fo 
far to theN. N.E. that he could no longer fee the 
flaffies from the guns j” and he adds, “ that when 
he came down upon the deck of the faid Chip to report 
to the commanding officer, the flaflics frOm the guns 
of the faid engaging ffiips were plainly feen from the 
poop.” Now how does this accord with the evidence 
of Lieutenant McKenzie and the three other witnelfcs, 
examined on behalf of the actual captors ? They ftatc, 
that at the time the firfl guns were difeharged from 
any of the chafing ffiips they mull have been twelve 
or fifteen miles from Marfa Sirocco bay, and as the 
prize and the chafing ffiips were all that to ’windward^ 
and the wind blew ftrong, it is hardly poffible for the 
report of the guns to have been heard*and the flaffies 
feen in the Marfa Sirocco bay. At the fame time the 
miftake is eafily explained, as there w*as during that 
night much thunder and lightening in the quarter 
where the enemy was purfued, which had the appear¬ 
ance of an engagement at a dilbnee; fo much fo, 
that the Foudroyant was for fome time led out of the 
due courfe of purfuit by miflaking thofe appearances 
for an engagement between the more advanced chaf¬ 
ing ffiips and the enemy. And the fa£t is, that the 
Foudroyant did not 'ome up with the Guilliaume Tell 
fo as to bring her to action till fix o'clock the next 
morning, at which time ffie was 11 or 12 leagues 
diftant from the bay where the Culloden and Nor-^ 
llmiherla^d were at anchor. That the mere fa£l of* 
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aflbdation or of fight, taken fingly, is not fuflicient, 
has been decided in the cafes of the Mars and the 
Trautmansdorf. The cafe of the Gencrcux^which. was 
decided by the Lords oji an appeal from the Vice 
Admiralty Court ixiMinorca, is ftridly hi point; as it 
was a capture arifing out of the fame fervice. In that 
cafe Captain BalU who a£led as governor of the 
ifland, fent information to Lord Keith on the 15th 
Feb. 1800, that a French fquadron, confifting of one 
Ihip of the line"*, and four fmaller veflels,were expeffed 
for the relief of the French in the garrifon of the port 
and city of La VaUtte. The Foudroyant and two other 
fliips of the line were immediately ordered to look out 
for the enemy in the S.S. K., and the Lion was ordered 
to lake a Ration off the pafl'age between Goza and 
Malta, while the commander in chief Rationed the reft 
of the velfels in fuch a manner as to prevent the enemy 
from entering La ValcUe. On the morning cf the 
18th the Foudroyant, ttsxA the other veflels fent in chace, 
obtained fight of the enemy on that fide of the ifland 
which is oppofitc to La Valette, and ifter a Riort en¬ 
gagement the Genereux furrendered. It was allcdgcd, 
“ that at the time of capture, the Lion was fufTiciently 
near to hear the report of the guns fired during the 
engagement: that the Lion, as well as the other Ra¬ 
tioned fliips, formed a part of the fame Iquadron under 
the fame commander, and that they look their re- 
fpedive"Rations in confequence of fignals made by 
him, upon receiving intelligence of the approach of 
the enemy.” Yet this allegation, Rrong as the faiils 
were, was reje^led. Now what is the aflbeiation in 
the prefent cafe ? The Culloden had fuRained confider- 
able damage, and the Northumberland had 130 of 
her crew fick qn ihore ^ they were Rationed for the 
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diftin£t fervice of keeping the Marfa Siroeco bay in a 
ftate of fecurity^anditwas the only fervice of which they 
were capable. Before thefe fhips can be confidered a$ 
aiTociated for the purpofe of making this capture, fomc 
orders mull be fliewn to take them out of the parti¬ 
cular feiwice in which they were employed. Befides, 
the ftate of the,wand was fuch at the time of capture, 
that thefe two fliips could not have got out of the bay 
even if they had not been otherwife incapacitated. 


^he Kings Advocate and A 7 -nold in reply. —As to 
the difabled ftate of the Cullodcn and 'Northumberland^ 
that is aflfumed from a defeription given three weeks 
before, and it was not then faid that they were not 
jn a condition to put to fea under any circumftances. 
They were at anchor in the Marfa Sirocco bay, re- 
fpefting which I.ord Keith, in his letter addreflid to 
Lord when he left the command to him, had 

ii\id, that it would be a prudential meafure that a force 
fhouid be ftationed in the bay, with a view to ftcure 
a place for the difembarkaiioii, if it ftiould become 
neceflary.” But that was not an order given to thefe 
particular fliips, and therefore it cannot be faid that a 
new order muft be given before they could quit the 
ftation. As to the impoflibility of their joining in the 
chacc, arifing from the ftate of the wdnd,' that will 
not exclude them.—At Aboukir the Culloden was on 
fhore during the w'hole of the adlion, but fhe was not, 
on that account, difeualified from fliaring 5 the be?* 
lief that Ihc would get off was operating every mo¬ 
ment as an encoumgement to our own fleet, and as a 
fource oflapprchenfion to the enemy. It is faid, that 
thefe fliips were laid up in the Marfa Sirocco bay, 
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which we deny, both in refpeft to the place itfelf, and 
the condition of the fhips. Whether the witnefs, 
McDonald, was deceived by the appearances of the 
ftorm, or whether he actually faw the flalhes of the 
gpns, during the chace, may be matter of difpute > 
but it- is certain, that the efcape of the enemy was 
known on board the Cuiloden and Northumberland, 
and it is equally certain, that thefe two fhips were af- 
fociafed with the reft of the fquadron, as well in the 
particular fervice by which the capture was effefted, 
as in the general fervice of the* blockade of the 
harbour. 

JirOfiMENT. 

Sir Jf’HViam SrotL —The prefent queftion arifes upon 
a claim which has been interpofed on the part of His 
Majedy’s fhips Cuiloden and Northumberland, to fhare 
in this prize as joint captors. It appears that the hair 
hour of La Vallcitc, at Malta, from which this prize 
(an^enemy’s vcfl'el of war) was attempting to make 
her efcape, had been for fome time blockaded by an 
Englijh fquadron, and that the whole of the illand 
was in pofleflion of the Englijh and the inhabitants* 
except this port, which ftill continued in the hands of 
the French, The objedl of the blockade was, to reduce 
the port, and of courfe to obtain polTeffion of the 
fhips within it. Much evidence, w^hich it is not necef- 
fary for me to enter into, has been adduced relative to 
the hiftory of the blockade, to fhew under whofe 
diredion it was inftituted, and by whom it was car¬ 
ried on. It is an admitted fad, that Sir Thomas 
Trowbridge had taken the command of the fquadron 
during the abfence of Lord Nelfon, and that his atten¬ 
tion had been particularly direded to the capture of 
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this and another French fiiip, which were blocked up 
in this harbour. “Whether he ilTued any particular 
• orders refpeding thefe fhips has been a fubjeft of con- 
troverfy between the parties; but it is of little impor¬ 
tance, becaufe, in fucceeding to the command, he 
necelfarily fucceeded to all the orders given by his pre- 
deceflbr, and confequently will be entitled under 
them. Thefe two French men of war were known to 
, be in the harbour, and the obtaining poffeflion of them 
^luft therefore be prehimed to be in the intention of 
every (hip upon tbtt fervice ; for it is not to be loft 
fight of, that they were affociated in one common 
enterprize of which the capture of thefe veflels formed 
no inilgnificant part. If this (hip had been taken in 
the harbour of La Valkite upon its final reduction, as 
the other veflel was, no doubt could have arifen upon 
the fubject 5 but as the capture was made at a diftance 
from the port, a queftion is ftarted, whether it is to be 
confidcred as a capture by the whole fleet, or only by 
the individual fliips by which (he was purfued |nd 
taken. Now, it muft have prefented itfelf to the 
minds of all the naval oflicers employed upon that 
duty, that thefe (hips would, if poflible, attempt an 
cfcape, and there is abundant evidence to (hew that 
every precaution was adopted to (ruftrate the attempt. 
Every neceflTary arrangement was made by Sir Thomas 
Trowbridge with the commanders of the different 
(hips, in expedfcation of this probable event; they 
were ordered to be on the look out, and the pro¬ 
per fignals to be ufed in cafe the blockaded fliips 
fliOuld attempt to efcape were regularly commu¬ 
nicated. • It does not appear that any particular (hips 
were affigned to proceed after them, and I think 
ene may fee a fuflicient realbn for that, becaufe 
. the 
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the rime of the efcape, the courfe they might adqpt, 
and the Rate of the wind at the time when the cfcape 
was to be attempted, were all equally uncertain. In 
fuch a Rate of circumRances, no other order could be 
given than the general order, that in whichever quarter 
the attempt might be made, a fu/ficient number of the 
contiguous fhips fliould purfue. There was a general 
communication to all the commanders, that they were 
to ad as emerging circumRances might require; but 
it never could have been intended that every ,Riip of 
the fquadron was to join in the purfuit, when it would 
have had the effed of opening the harbour for all otlier 
blockaded velTels, of which feme in confequence of 
this total defertion of the blockade muR have efFeded 
their efcape. The animus perfequendi is fufliciently 
/hewn by the part which they took in the general plan 
of co-operation; they were all in readinefs to ad under 
the general order to purfue as occafion might require. 
It appears that they had information not only of the 
inteivtion to efcape, but alfo in a fort of general though 
uncertain way of the time and manner of it. It was 
known that on the firR dark night the enemy W'ere to 
pufli out fome merchant /hips as a decoy, and that 
then the Guilliaume Tell was t® follow. She was feen 
in a Rate of preparation, and was expeded on this day 
to make the attempt the following night, fo that Sir 
Thomas Trowbridge, and his /hip the Culloden in parti¬ 
cular, would be pretty much on the alert. It is proved, 
that he ordered a lieutenant and three men to be fent 
alternately from the Culloden and Northumberland, to 
a poR on /hore called the Belvidere, to give notice of 
the movements of the enemy, and tHat upon obferving 
them under weigh, a preconcerted fignal was to be 
made from thatpoR, by which it was to be underRood 
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The that the French fhips were in motion, and that every 
' effort ought to be made to intercept them. The two 
— ' '■ fhips fetting up the prefent claim, the Culloden and 

% Northumberland^ were lying at anchor in the Marfa 

Sirocco Bay, near La Valette* The Northund>erland 
had a number of her crew fick on fhore at the time^ 
but ftill fhe was not difabled by that deficiency of her 
crew, at lead in the opinion of the Commander, as fhe 
was a6tually ordered to fea the ucxr morning in purfuit 
of the French fhip, though that ordei was counter¬ 
manded upon its being underftood that the Foiidroyant 
and Lion were up with the enemy. It has alfo been 
objected, that the Culloden was not in a fit condition to 
put to fea, in confequence of an accident which fhe had 
met with ongoing into the bay; but it clearly appears 
that the damage had been repaired, and in proof of 
that there is the fa£t that fhe afterwards made the 
voyage from Malta to England, without receiving any 
further repairs whatever. At fuch a moment of expec¬ 
tation and anxiety, it cannot be fuppofed that Sir 
Thomas Tro%uhridge put his own fhip out of the courfc 
of CO operating and pai'ticipating in whatever hazards 
or advantages might arife. It is proved that every 
evening men were fent from the Culloden and iVor- 
thumbcrland to watch the movements of the enemy; 
that on the night of the purfuit the fignal rockets and 
the flafhes of the guns were feen from thefe two fhips 
in the neighbouring bay, and that a feaman was dif* 
patched from the fignal flation, to inform them that 
the Guillaume Tell wa- in motion ; it cannot be denied 
therefore, that they knew perfefily well what was 
going forward, and that they w'cre co-operating in the 
meafures ^ eflablifhed generally for preventing the 
efcape. But it has been objeded, that they had not the 
phyfical means of purfuing, becaufe the ftate of the 

wind 
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wind was fuch, that they could not quit the bay. thc 
W hether they would have purfued, if it had beenphy- 

iically poflible, it is not necelTary to enquire : In the —- 

cafe of chafing by a fleet, the animus pa/cquendi in all 
is fufficieiitly fuftained by the a6l: of thole particular 
Ihips which do puifue. It is I think highly probable 
that even if the wind had been fair, the Culkdcn and 
N<irtbu?nberland would have remained, as fome of the 
other (hips oft' La Vaktte did, in a Rate of inactivity, 
reafonably judging from the precautions taken, and 
from the flaflics of the guns, that a fufficient force 
had already gone upon the fcrvice. Therefore, imlefs 
it can be maintained, which it certainly cannot, that 
the whole of a fquadron muft: in all cafes purfue, and 
that the other fhips which remained inaQive off La 
Valette^ are not entitled to fhare, upon what principle 
are thefe two fliips to be excluded ? But it has been 
urged, that as the wind then was, fliips of their burthen 
could not have cleared the flioals fo as to get out; and 
it comes therefore to a queftion of law, whether fuch 
an intervention of phyfical impoffibilities will exclude a 
fliip forming part of a fquadron affociated for the 
exprefs purpofe of making the capture. There have 
been cafes in which it has been determined that phyfical 
impoffibilities of fome permanence, and which could 
not be removed in time, would have fuch an effe^ 
as for inftance, in the cafe of a fhip lying in 
harbour totally unrigged, which has been held to 
be as much excluded as one totally unconfeious 
of the tranfaclion, becaufe by no poffibility could that 
fliip be enabled to co-operate in time. But I take it 
that in no cafe the mere intervention of a circumftanco 
fo extremely local and tranfirory as the accidental Rate 
of the wind, has been made a ground of exclufion. 

The intereRs of joint captors would be placed on a very 

preca- 
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precarious and uncertain footing indeed, if a doftnne 
were to be admitted which referred them to the legal 
operation of a cafualty fo variable in itfelf, and fo little 
capable of being accurately eftiinated. It being proved in 
this cafe, that the whole fleet were afling with one com¬ 
mon cor.fcnt, upon a preconcerted plan for the capture 
of this prize ; it was as much a chafing under orders 
from the officer in command, as if it had aftually 
taken place in the open fea. It is a chafing by fignal 
and in fight of thefe two fliips, which even if they had 
not been incapaciated by the ftate of the wind, in all 
probability would not have thought it necefiary or 
proper to join the purfuit. The cafes which have 
been cited were very different from thisj the * GenereuK 
was captured upon the coaft of Sicily^ at the diftance 
of 22 leagues from Malta^ by a part of the fquadron 
which were fent to look out for her, while the reft 
kept their fiation off La Valctte ; there was no fight, 
and the iitmoft: they could bring the cafe up to was, 
that a firing of guns was heard by oqe of the ftationed 
fliips. In the cafe of the Mars there was neither fight 
nor affociation, and in the t Trautmansdorf there was 
the fame defeft of a want of affociation. Now in this 
cafe there was not only an actual fight, not only a per¬ 
fect connufance of wliat was going forward, but as 
complete and uniform ‘and perfevering an afibciation 
in this particular obj^dt, as well as in the general 
obje^s of the blockade, as can be imagined; I am 
therefore of opinion, that the Culloden and Nortbumbir- 
land are entitled to (hare, and that the fatoe right will 
extend to the other fliips which remained off La Valeita^ 
although they have not made themfelves parties to this 
fuiu • 



HIGH COURT OF ADMIRALTY. 


*7 


THOMYRIS, Russel. 

queftion which arofe in this cafe was refpecling Sparijk BarilJa' 
a quantity of barilla which had been brought to 
JAjbon in an American Veffel from Alicant in Spain^ and 
was there put on board this Ship, for the purpofe of f 
being carried on to Cberburgh, It was contended on conriniiity of the 
the part of the Captors that this was a mere tranfhip- 
ment of the barilla from one Veffel to another at an 
intermediate port, which under the authority of former 
decifions was not fufficient to break the continuity of 
the voyage.—That it muft be confidered as one entire 
voyage from Cherburgh to Alicant^ and confequently 
that the barilla was fubjeft to condemnatipn, under the 
Order in Council * prohibiting the trade from one 

, , Ai>i ei d V. 

enemy s port to another. 

On the part of the claimants, it was urged that there 
was not merely a tr^lhipment but an adual falc of the 
barilla at That it could not be contended 

that the exportation of goods from Lifbon to Cherburgh 
was illegal in itfelf, as it was part of the accuftomed 
trade of the country, with w'hich the Order in Council 
was not intended to interfere. 'That the claimants 
having become purchafers of the barilla at a public fale, 
they were at liberty to embark in the fpeculation 
of fending it to France, That it was a new fpecula¬ 
tion, originating with themfelves, to which the feller 
was in no refpedl a party, and confequently that it was 
impoflible to maintain that the prefent w'as a continu¬ 
ation of the former voyage. 


vot. f. 


c 


Judgment. 
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Sir fyiUiam Scott ,—This was the cafe of an Amertcdw 
veifei laden with a cargo of baiilla and cotton, and 
captured on a voyage from LiJbo 7 i to Cherburgh. The 
ftiip has been reftored, and the Court direfted further 
proof to be made of the property of the Cargo, and 
allb as to the importation of the barilla into Portugal. 
The witnefles examined in preparatory Rate, that it 
was brought on board in ligijrv-rs from an American 


brig then at J.ifion ; and the mate, . who fpeidcs with 
lefs referve than the others, fays that the brig was 
called the Hannah^ and that he was informed by the 
crew with whom he was acquainted, that flie came 
from Alicant in Spain. 1 his is a material fad, and it - 
is fully efiabiif'sed by the proofs now ;oiig]u in by 
the claimants. „ fn the original papers li^cre is nothing 
particularly pointing to the bniiila, fo as to furnifh any 
explanaf.on of its foimcr liiriu*‘y : I’lerc Is only a cer- 
tiftcate of the SpaniJ!} Coidui at Lijlioiij dcfciibing 
generally the whole cf the caj goa^ihe produce of the 
Portuguefe colonies. U is quite unncccifary for me to 
fay, that the Court can pay no attention to a document 
like this, which carries upon the face of it the con¬ 
demnation of its own credit', and it is not much affifted 


by the kind of apology which has been fuggefted, 
that it muft have been a mere involuntary miflake of 
the writer^ and not intended to apply to the barilla, 
becaufe it would be abfurd to deferibe that as .coming 
from places, which it is notorious do not produce it. 
That is an cxcufe which cannot be admitted 5 it is the 
duty of every perfon who grants a certificate to know 
precifely what it is that he does certify and to what 
extent, otherwife all faith in public inftruments muft 
be at an end. And when it is faid that at any rate this 
. certK 
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certificate could deceive no one, as it is notorious that 
barilla is not the produAion of the Portugaefc colonics, 

I am by no means certain that the fa£): is of fuch \mi- 
verfal notoriety; it is I think extretnely pofiihle that 
it mi^ht be unknown to many of the comr.jiimiers of 
His Majefty’s cruizers, fomc of whom might have 
been deceived by fuch a irdfreprefentanon. 

In all cafes of this d<^;fcription, it is a clear and 
fettled principle that the mere iranflfipmcnt of a 
cargo at an intermediate pert will ni.f I rcak the 
continuiiy of the voyage, \.’hiih can r)n]y i)C dfecled 
by a previous a^lual imporladon into the common 
ftock of the country where the traiuTiipniem takes 
place. It therefore became abfokitely Jiccefliiry that 
the Court ihould require further evidence upon the 
fubjeft, bccaufc if there was nothing more than a Iran- 
fliipment of the cargo from one vei'k-l to another, that 
will not alter the iranfaQion in any refpece, and it 
muft ft ill be confidered as the fame continuous voyage 
to the port where ^thc cargo was ultimately to be 
delivered. It is however contended that there wag 
not fimply a tranftiipment of this cargo, but likewife an 
actual fale of it upon its arrival in theTagus; and there¬ 
fore that the queftion arifes whether the additional faG: 
of a fale being made of the cargo at the port of tran- 
fhipmenr, will, under all the circumftances attending 
fuch fale, give it the charafter of a new voyage, or 
whether the two parts are fo linked together, that it 
muft ftill be confidered as one entire voyage from 
Alicant to Cherburgh. The faO: that the goods after 
their arrival in the Tagus were converted by fale ha^ 
been much relied on, as fatisfaG:ory evidence of an 
afitual and bondJide importation into the country; and 
generally fpeaking it is fo, becaufe it is to be under«^ 
ilood ia molt cai'es that goods are a^ually imported 
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before they can be fold ; but it has never been decided 
that where goods are brought to an intermediate port, 
, not auimo importamli, but fold whilR water borne, and 
then tranfiiipped, fuch fale with tranfliipment makes 
a new exportation from the port in which it is tranf- 
aded. In order to coidiitutc an exportation, there 
muft have been a previous importation, in the cafe of 
commodities not native ; where a cargo is fold to be 
immediately tranfhipped and exported, that can never 
be confidered as any importation at all; it is all one 
ad, of which the fale and the tranfliipment are only 
ftages ; they lengthen the chain, but do not alter iii 
diredion. Now in this cafe, the evidence of importation 
(and indeed that of fale) is very imperfcdly fuftained, 
there is no clearancey no Cuflom Houfe certificate to 
fliew that the duties have been paid, the whole is made 
to reft on the affidavits of the three perfons immedi¬ 
ately interefted in the tranfadion, the buyer, the feller^ 
and the broker; and how does ilie cafe Hand upon their 
own reprefentation of it? 1 fliall firft confider the aflr 
davit of the feller, the perfon who Is pretended to have 
impoited the goods, if there really was any importation, 
lie fays, “ that he can led to Iv fold at public audion 
to Bii/h and Co.' through il'.e intci vention of a public 
broker, 460 bales of barilla, which Were imported by 
him from JHcani lor his own foie account, rifle, and 
benefir, m ihc Anict ican fliip Hannah \ that the faid 
barilla was unladen at Lijbony and weighed and paid 
the duties at the Cuftoin Houfe, and was afterwards 
flapped on board the Tbomyris,^' Mr. Bafto thepurchafer 
fwears, “ that it was put on board the Thomyris after 
- it had been put on fliore and paid the duties at the Cuf- 
tom Ploufe at Lifben and the affidavit of the broker 
is to the fame effed. I find difficulty in reconciling 
this reprefentation of the matter with the account given 
in the examinations in preparatory, where it is faid 

that 
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that the barilla was brought in lighters from on board Thp 
an American veffel. Am I to fuppofe that the barilla 
waslirftlanded, and then put onboard the Hannah again 
for the purpofe of being tranlhipped in lighters lo the 
Thomyris? Such a circuitous mode of tranfafling bufi- 
iiefs is not very intelligible; but taking the fa£l to be 
in fome way or other as ihey have feprefented it, will 
fuch a fale as this of goods not imported and transfer, 
red before any thing that can be deemed an importation, 
for the avowed purpofe of being immediately fent ofF> 
break the continuity of the voyage ? It is clear from the 
broker’s account contained in his certificate that it w'as 
perfeftly difclofed to the feller or his agent that thefe 
goods, which at the time of this fale had never been 
imported, were to go immediately to Cbcrbur^h. He 
therefore brings the goods from the enemy’s country, 
without any intention of importation on his part, and 
inftantly transfers them for the known purpofe of con¬ 
veying them to another port of the enemy. 'I’he buyer 
purchafes them yet unimported from the enemy’s 
country, and feuds them forward on his own account 
to a port of the enemy. How far in fubftance does 
this differ from a fale on the high feas where no Cuflom 
Houfe forms whatever would have been interpofed ? 

Here is a Cuftom Koufe form interpofed, provided faith 
is given to this iinperfed proof of it, amounting to 
this, that the Seller fliall after the fale pay the duty 
for the re-exportation. So that either the duty of 
importation has not been paid at all, or the fame per- ^ 
fon who pays it, pays likewife the duty of the re-ex¬ 
portation, ai>d fo combines in himlelf the characters 
of importer and exporter. The goods are not delive¬ 
red and do not become the aCtual property of the pur- 
chafer, till alter the charges of exportation are fatisfied 

c ^ by 
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The [;)y the fcller.who thus coiiftituies himfelf the legal cx- 

Thomyris, ^ . . . . . „ ” 

porter. A certificate is exhibited by which fome raer- 
’ chants at Jjjhon atteft “ that to any lliip coming from 
forcipn parts Ihelter of the cargo is allowed, and tha^ 
under fuch fhelrer goods are fold for re-exportationt*' 
Goods then are fold for tliis purpofe of being carried 
away ml under bnportation but iindc'-fhelicr* There is in 
fa^dt neither iinpert nta- expiOrt, but the State raifes upon 
the conimodity a traiilit duty without either the one 
or the other, i his is no breach of the cor.iiniiity 
of the voyage j ii' prro.itrcd, it is clear that there 
would be no means ol p: c.vt.iuing a » uolvcrfal evafion 
cf that Order which p:oIlibit^3 the trade between the 
ports of the ciicniy. The produce ci the North might 
be conveyed to the Suuth, and •vuc-vafa by the' inter, 
ventioii of merchants flati-.ncd at Lifhoti^ at the mere 
inconvenience of touching at the Tagus and paying ii 
flight duty of trarifit. It has been faid, and juftly faid, 
tiiai it was not the intention of His Majefty's Govern- 
n'tut to break in upon the accuftomed trade of Neu¬ 
trals. I am of opinion that this is not fo to be 
coiifidcrcd, even on the fuppofition that the fact was 
ccrrcCtly deferibed on the very defeflive proof of it 
that has been exhibited. In v.hat lenfe is it a trade of 
Tortuga I ? Here is neither import nor export; here is 
noth ng 1 lit the tranfit of foreign goods fubjefted to 
ai operation of finance on the part of the State. How 
long fuch a piadlice has obtained is notfliewn; fo 
long as it lo'^s not interfere with the rights of third 
pait’fc.!!, it is no lubj'. 61 of the obfervation of others. 
Dm if an ocrafion <i <es on which anotherState acquires 
and exercifes a right of prohibiting the paffage of goods 
from one enemy's port to another, it appears to fall 
directly under that defeription, and is not privileged to 
elude that right by the plea of being an accuftomed 
trade of the country.——Darilla condemned. 
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tn this cafe ceitain proceeds, wliich had been paid 
into the Regiftry of the Vice Admiralty Court at 
Martinique^ were remitted to the houfe of Turn- 
bull, Forbes, and Co. by the Deputy Rcgiftrar, to be 
depofited in the Bank of England. Owing to fome 
negle£l that was not done, and the irKmey was ioil in 
confequeuce of the failure of that houfe wliile it re¬ 
mained in their hands ; the cpieflion, therefore, was, 
whether cirhtr tlic Regihrar or his Deputy Ihould be 
held refponfibic for the iofs. 


RrglfliBrof V iCe 
Arl'n'i ilt / Court 
111.I . 'n-infible 
1 ’ I K.;... y irjnf- 
I- ui.»i.rr 

j oper p)(cjii> 

' ms ..net in the 
ufii.il courfc of 
t ulincts, tor the 
J.>liipLilL- (if bring 
li.vrltcd in *he 
funds, ;ii)d .(f> 
rn Wiir/is loit 
the failure of 
the eoiifigitcc. 


JuDOM£N'r. 

Sir IVilliam Scott .—This is a qucRion upon which 
I have deliberated witli a confiJerablc degree of 
anxiety, not on account of any difficulty that appeared 
to attend the cafe hielf, but from a cciivitfdon ex¬ 
tremely painful, that in whatever way it might be de¬ 
cided a fconfidciablc hardftiip mutt fall ufioii pcifjris 
in no other manner imjilicaicJ in the 'ois of this 
property than as they are the victims of the i’-ipru- 
dence or the nii&fortuncs of others. A h.\vt of the 
cargo of this flap had been Cvuidemned as imizc l:y the 
Judge of the Vice Admiralty ^ ourt at Mlh the 

claimant appealed from that dccifion, and lio g..ods 
were in confequence fold, and the proceeds paid into 
the Regiftry of that Couit to abide the event of the. 
appeal. The apjieal was aflerw^lr(is prorioiincvd to be 
delerted, and a monition was prayed on behalf of the 


* See Alim. Hep. vol. jj, p. jyi, 
C 4 


captor 
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captor againft Mr. Martindale, the Deputy Regiflrar 
of the Vice Admiralty Court, which had ceafed to 
exift, to bring in the proceeds into the Regiflry of this 
Court. Mr. Martindalc, who was in England at the 
time, appeared to the monition, and dated that he had 
remitted the proceeds to the houfe oi Turnbull, Forbes, 
and Co. of London^ conformably to the direftions he 
had received from ^[r^Benmck his principal, and 
prayed to be difmilfed. Upon this ftatcmeiit the Court 
declined granting an attachment againft him, but re- 
fufed his prayer to be difmifled, being of opinion that 
there might ftill be fufticient reafon for holdirg him be¬ 
fore the Court, till it had determined upon the queftion 
of lofs wliieh has been fiiftained in conlequcnce of 
the failure of this houfe of Turnbull zxisS. Co. in London, 
A moniti(;n was then ap])Iicd lor by the captor againft 
Mr. Bcnt'incl: ii5c principal Regiftrar, and an ‘di:\ has 
been entered into by all the parties, which dales the 
lacls of the calc, and the grounds upon which they rc- 
fpcCfivclyconfidcr themfeivcs cnrlilcd to be exonerated. 
— Mr, Bcntinck has appeared under piotelf, probably 
becanfe the tranfaclion took place in another Court; 
but where a Vi. e Admiralty Court has been aboliflied, 
this Court, in a variety of Inftances, has felt iifelf 
authorized upon its general jurifdidion, wdjich extends 
univerfally over the king’s dominions, to interfere, 
and to fupply the remedy in order to prevent a failure 
of juftice. Mr. Bentinck dates that he was the princi¬ 
pal Regiftrar, and that it was a rule of the Court, 
founded upon an order of the Governor, that all pro¬ 
ceeds of prize property under liti^tion fliould be 
remitted to this country to be lodged in the public 
funds, 01 Bank of England^ in the names of the Regi- 
fCrar or his Deputy, and truftees nominated by the 
. parties \ 
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parties j and in this he is confirmed by the Judge of 
the Court himfelf, who Rates in an afiidavit which has _ 
been brought in, that it was a matter of univerfal no¬ 
toriety that fuitors or their agents had not only a 
right, but were expelled by the Court to name truf- 
tees. This rule, which appears to have become the 
general praflice of the Court, is certainly very fit to 
be upheld upon every confideration of public conveni¬ 
ence and private fecurity ; and it has been made the 
bafis of a general regulation nearly fimilar, which has 
fince been incorporated into an act of parliament. 
Mr. Bentinck adJ^, that he ftridly complied with this 
order, and upon his quitting the ifland to difeharge 
the duties of another appointment cirewhere,he directed 
his deputy, Mr. Martindalc, to conform to it. It is 
proved by the evidence of one of the partners, that in 
purfuance of thefe directions, Martindale did remit 
the money in bills to Turnbull and Co. and he accom¬ 
panied the remittance with a letter, in which he fays? 
“ you will receive enclofcd two bills, which together 
make the total of 4,376!. i6s. lod. to be placed in 
the Bank of England^ as nett proceeds of the cargoes 
of the brig Kofe and fhip ha Prima Vera^ condemned 
in our Court, and ordered to be lodged in the Bank to 
wait the event of an appeal. Enclofed you will find 
my account current with both velTels, and find the 
fum of 3,1(571. I os. 6d. to be lodged as proceeds of 
the brigand 1,209!. 6s. 4d. to be lodged as 
proceeds of the flrip La Prima Vera, No truftees have 
been appointed for La Prima Vera ; but for the Rofe^ 
Mr. James Sykes of Arundel-Jireet^ London^ was ap¬ 
pointed on behalf of the captors.” It appear^ then by 
. this letter that no truftee was named by the parties, 
and it is equally clear that the money was remitted 

to 
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The to England by Mr. Martindale, in purfuance of the 
PRir,j4 Vf»a. of his principal, and upon thefe two fadls 

>2ih, he refts his dchTtCC. Mr, Benthick allcdges that the 
I'Sepui) Kegiftrar had done all that it was in his power 
to do for the fecurity and inveitment of the money, by 
remitting it lo a houle of undoubted credit at the 
time with exprefs directions to invefl the fame in the 
Bank of /2gui)...i: ihiii it was wholly owing to the 
neglect of the ..iptors or their agents that no truftees 
w'ere appointed, and that due diligence was noi ufed 
by them in enquiring whether the money was inverted, 
and in taking care that it Ihould be inverted. It is not 
fuggerted that cither the Principal or Deputy Regiftrar 
made any intereft of the money whilll it remained in 
the hands of Turnhull and Co. or derived any advan¬ 
tage from it. But it is urged on the part of the captor, 
' that Mr. Bentinck^ as the Regiftrar, is refponfible for 
all monies paid into Couri, for which refponfibility 
he is entitled to an allowance of five per cent, and that 
in the prefent inftance the R egiftrar or his Deputy 
were bound either to remit the money to the Regiftrar 
of the Lords of Appeal, or to caufe the fame to be 
depofited in the Bank of England. It is alfo ftated 
that frequent applications were made to Mr. Martin- 
dalc^ for information as to the manner in which the 
proceeds had been difpofed of, and that it was refufed; 
but this is exprefsly denied on the other fide, and it 
feems unlikely, as the Regiftrar does ‘not appear to 
have derived any benefit from the ufe of the money, 
and therefore had no intereft in withholding it; 
befides, if he had withheld it, the Court upon applica¬ 
tion would have enforced the communication. In an- 
fwer to the charge of negledl on the part of the captors 
in not appointing a truftec, they alledge that their 

" agent 
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agent wrote to his proQior atM<7r//«/y«^,reqiieftii»ghhn 
to move the Court to direft that this money fhould be 
lodged in the Bank oiEngland in the names cf tniitees, 
and defirine him to nominate Mr. Henry UefbQrcuQb 
of London for the captors. Thefc are the general Facts 
of the cafe, and the queftion is on whom the lofs occa- 
lioned by this unforefeen calamity is to full. For the 
captors it has been contended, that both the Rer;i(lrar 
and his Deputy are anfwerable For all monies paid into 
Court. I admit it to be true generally, that they are 
anfwerable fur money which they receive, though it 
may be diificult, in particular cafes, to fay in what pro¬ 
portion. It the money is loft through the riifcon- 
dud or negligence of the IXputy, he is, I think, fufti- 
ciently known to the fiiitors and to the Court to he 
held pel fonally, and'dired!y refponfible. How Far the 
Principal is bound to Fupply the deficiency of his De¬ 
puty, if that fhould happen, I am not now called upon, 
by the necefiiiiesof the prcient cafe, to determine; but 
I am inclined to think that he is bound to fupply the 
deficiency, and that he cannot difeharge himfHF of the 
refponfibiliiy of the office, by devolving the duty upon 
another. For the office may be liable for ibmc cafu- 
allies, and generally when fuch cafualty occurs, the 
parries I apprehend will be anfwerable to the fame ex¬ 
tent that they derive the profit where it aiifes from a 
proportion of the fees. Where the Deputy is paid 
by a fixed falary, and the lofs arifes from no mifeon- 
dud in him, I am not prepared to fay that he would 
be liable, and certainly 1 caimot go the length of 
holding that for all cafualties, and under all poflfible 
circuinftanccs, either the Regiftrar or his Deputy mull: 
be accountable. The Regiftrar is an officer of the 
Court, he is the receiver of the Court, and if he adts 

with 


Th* 

PltMA VeR.1. 


Aug. ijih, 

iSuS. 



38 


CASES DETERMINED IN THE 


Tiw with due diligence in the difcharge of the duty which 
i iMA ve»A. iiHpofed upon him ; if lie does that which is lui- 
12th, avoidable and iieceflary to be done in the payment or 

iScS. . o 1 r • 

remittance or money, the luitors cannot come upon 
him. There are one or two cafes of high authority 
which eftablifli this doctrine. In the cafe of Knight 
verfus Lord Plymouth, 3 Atkins ^80, “a perfon had 
‘‘ been appointed receiver under an order of the Court; 
“ he did not think it fafe to remit tlic incnc\ uJ.ondon, 
“ and therefore paid it to ff-'inf more, a confiderablc 
tradefman of Worcejier, and took bills of exchange 
from him drawn on perfons in London, Winfmore 
“ foon after became a bankrupt, and there was an ap- 
“ plicadon to the Court againft the receiver to make 
“ good the lofs. It was referred to a Mailer to enquire 
“ into the fa6:, who found that it was done for greater 
“ fafety ; and the Court fa id it would be very hard to 
oblige the receiver \.q make good a lofs which was not 
owing to any default of his; that as the fumwas large, 
it was a necelfary precaution to remit by bills rather 
than in fpecie,and at the time the money was paid to 
“ Winfmorc^Q. had no reafon to doubt its being lodged 
“ in fafe hands, and therefore indemnified the receiver 
“ in the acl he had done.” There is alfo a cafe in Am- 
bkr^% Reports, p.218, “ parteBelchier in the matter 

“ ot Parfons a bankrupt,where an affignee employed a 
“ broker to fell goods by auction; the money was paid 
to the broker, and after remaining in his hands a few 
days he died infolvent; and the commiilioners were 
“ of opinion the aflignee ought to bear the lofs. Lord 
‘‘ Hiirifw/r^^,Chancellor,a£ter argument at bar, faid, if 
the alTignee is chargeable in this cafe, no man in his 
** fenfes trould zQ. as aflignee under commiflions of 
** bankrupt. This Court hal^laid down a rule with re- 
" “ gard 
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“ gar J to the tranfadions of afllgnees, and more fo of 
“ truftees, fo as not to ftrikc a terror into mankind aft- 
“ ing for the benefit of others, and not for their own. 
“ Courts of law and equity too, are more flri£l as to 
“ adminiftrators and executors; but where truftees ad 
“ by other hamls, cither from neceffity or conformity 
“ to the common ufage of mankind, they are not an- 
“ fwerable for Ioffes. If a truftee appoints rents to be 
“ paid to a banker at that time in credit,and the banker 
“ aft--:rwards brcaksjthe tniftee is not anfw'erable.’* His 
Lordfliio then cited the former cafe, and decided that 
the aflignee ought not to be charged witii the value 
of the goods. Upon thefc authorities it is only necef- 
fary for me to enquire whether the Regiftrar under a 
fullicient neceflity, and in the ufual coiu'fe of bufinefs, 
remitted thefe bills to a houle of unfufpeded refpon- 
fibility at the time; if fo, he will be exonerated. There 
was a general order of the Court refpeding all pro. 
cecds of prize properly under litigation, and it is 
Ihewn that the Deputy Regiftrar complied with the 
order, and remitted the money in bills, which was the 
only way in which it could be done. He could not 
remit in fpecie, and it is not to be expeded that 
whenever money is to be remitted from a Vice Admi¬ 
ralty Court abroad, the Regiftrar ftiould come over 
to make the payment himfelf. In this refped he is in a 
verydifterenc fituacionfrom the Regiftrars of this Court, 
who having immediate accefs to theBank,have no occa- 
fion to employ an intermediate hand. It is admitted that 
at the time Turnbull and Co. were perfectly folvent, 
and I fee nothing in the conduct of the Deputy Regi¬ 
ftrar that can attach blame to him from the mere cir- 
cumftance of bis havi^gremitted the proceeds through 
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their hands. The principal Regiftrar ftands aloof 
from the whole tranfadion, and can only be charged 
upon the general refponfibility of the office. This 
brings us to another part of the enquiry, whether there 
have been laches either in the Deputy Regiftrar or 
the Captor'?, in allowing the bills to remain in the 
hands t>f Turnbull and Co. It doe^not appear exactly 
when they became due, but it has been admitted in 
the argument to have been before the bankruptcy- 
Now I tfiink it is fully proved that the captor was un¬ 
der an obligation to nominate a triihee. Was that 
done ? all that is Ihewn is, that Mr. D Jhorougb of 
Martinique direded liis proclor to noir.inale his rela¬ 
tion Mr. Dijlarougb of London as captors* Irufiee in all 
cafes ; but it does not appear that this was aded 
upon by this prodor, or that any motion was made 
in the Court upon the fubjed. It feems to have relied 
entirely betw-jen the captojs* agent and hi' prodor. 
Did the captors* agent make any enquiries after the 
money? he fays, he did, but that the Deputy Rcgi- 
llrarhung back. Why did he not apply to the Court? 
Mr. Dcjhorough certainly had it in his power any hour 
of the day, when the Court was fitting, to obtain the 
information which he alledgcs was withheld : he fays, 
moreover, that he was fatisfied with the rcTponfibility 
of the Regillrar, if fo, the Regiilrar fliould have been 
diilindly told that the parties were fatisfied with his 
perfonal refponfibility, and how does this accord with 
the diredion which Mv.DeJhormgh dates himfelf to 
have given to his prodor to nominate a truftee ? 1 can¬ 
not but think that there was an inadivity on the part 
of the captors, or of the perfons employed by them, 
by which this lofs has been occafioned: they never 
affied how the property wafcivefted, their only en- 
V. 4 quiry 
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quiry was, whether it had been remitted ? It is per- 
fedly clear that in rentitting the property to this coun¬ 
try in the manner he did, the Deputy Regiflrar con¬ 
formed to the order of the Court, and therefore there 
was no mifeonduO: on his part that can fix him with 
any perfonal refponfibility. At the fame time I muft: 
obferve that he would have done well, not bv offici- 
oufly going out of the limits of his duty, but by that 
fort of aftivity of accommodation which is of great 
ufe and value in condui>ing the public bufmefs of the 
world, if he had jogged the memory of the captors 
by reminding them that they had omitted to ttomi- 
nate a truftee. But the qu .fti m is not how far he 
might have adted in a more p/v.'-e-worthy manner, in 
not confining his information i'o exaftiy to the en¬ 
quiries, but whether there has been that neglcfl: on 
his part which will afFcct him with o.Ticial negligence? 
Perhaps he had a right to Ov pofe, if he thought at all 
upon the fubje^l, that the c.iptors meant to nominate 
a truftee till he was given to underftand the contrary. 
He appears, throughout the whole of this tranfiidion, 
to have a£bed in the ufual courfe, and in ftrift con¬ 
formity with his duty; and if there has been any ne- 
gleft, I am of opinion that it is to be attributed rather 
to the agent of the captor than to him. Under thefe 
confiderations, therefore, I fliall exonerate both the 
Regiftrar and his Deputy from any refponfibility on 
account of this unfortunate lofs. 
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Judgment. 

Bleach r,f the William Scott ,—This is a proceeding againft an 

Bfthe inhATer. velielwhich was captufed on avoyage rrom 

i^Je^Hnbai. Ncw Tork to 'Nardcs ; there was no cargo on board, 
ril'/To'ViirTi, as the (hip had failed in ballaft, for the purpofe. as it 
goodaTiidTu^ is faid, of bringing away French produce, which had 
eharcd'before'^” becomc thc property of merchants in America, prior 
the order iffusd. jq thc datc of thc Order reftrifting the trade with 

•-Excule not o 

admitted. the cncmy's ports. Under that Order in Council the 
port of Nantes, when this velTel failed, was fubjeft to 
a rigorous blockade, and it has not been contended 
generally that a fliip can enter a blockaded port even 
in ballaft ; that is a point upon which this Court has 
already decided; if wrongly, the decifion muft be cor- 
reeled elfcwhere. The rule of blockade has, it is true^ 
been fo far relaxed, as to permit an egrefs to fhips 
innocently in the port before the reftriftion was im- 
pofed, and even with cargoes, if previoufly laden; but 
in the cafe of ingrefs there is not the fame reafon 
for indulgence, there can be no furprize upon the 
parties, and therefore nothing ftiort'^of a phyfical 
neceHity has been admitted as an adequate excufe for 
making the attempt of entry. Generally where a 
neutral fliip is proceeding to a blockaded port, {t muft 
be fuppofed that flie is going there for the purpofes 
of trade. If Ihe goes in ballaflr, it cannot be with the 
intention of being laid up for an indefinite time in a 
foreign port until the blockade is raifed. It is a pre- 
fumption which this Court, afting on reafonable prin¬ 
ciples, is bound to entertain and apply that flie has no 

3 other 
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bther errand ther^p than. to keep alive that commer¬ 
cial intercourfe with the interdidled polrt which it is the 
bbjeft of the blockade to prevent; In fome cafes no 
'doubt the rules of blockade are attended with confi- 
derable inconvenience to neutrals. in abridging their 
trade, and it is always much to be lamented when they 
do; but they are inconveniences which arife necef* 
farily oiit of a ftate of war, and what neutrals muft 
fubmit to, looking as well to the rights of belligerents 
as to the interefts v/hich they themfeivcs derive from 
their neutrality, and which furnifh no fmail compenfa- 
tion. To fay that this property was actually locked up 
by the blockade, and that there was no other mode of 
extricating it, is going farther than is exactly true : 
many channels of communication are ftill open, as 
thefe Rates are at peace with each other; the property 
might have been fold for its full value, and the money 
remitted, for it is not to be aflerled that at the time 
this capture took place there was no pi adticable inod^' 
of remittance between France and America. It is 
Rated, I obferve, “ that the property in queRion coii- 
RRs chiefly of brandy, and other proceeds of American 
goods feiit in before the reRridion was impoled,*' 
and there is a bond^ dated 9th Junct 1808, W'hich 
was found on l:|pard, reciting a permilfion from 
the Prefident of the United States for this vcRel to 
proceed in ballaR to Nantes for the purpofe of bring¬ 
ing home brandy and other articles the property of 
the claimant} on condition that Ihe is not to import 
any other merchandize under a penalty of 40,000 
dollars. The words are “ that (he fhall not, during 
the voyage, either diredly or indirectly, be engaged 
in any traffle, freighting, or other employment, and 
that no goods, wares, or merchandizes (hall be ini- 
voL. 1. -D ported 
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ported in fuch veflel, other than ^the property for 
which fuch veflel has obtained fuch peimifiion, n? the 
proceeds of property fhipped bond fide by a ‘'ir.iz?n of 
the United States, prior to the 2 ad day of Due. iafl.** 
There is nothing in this recital that points to the time 
at which thefe return goods were piircli..i'ld and be¬ 
came the property of the exporter. It k no* requii ed 
that they fliould have become fo before the com¬ 
mencement of the blockade. All that is required is 
that they fliall be the proceeds (whenever acquired) 
of goods fliipped before fuch a time; and it would 
fulhciently anfwer that defeription if they were pur- 
chafed the week or the day before the permiflion w'as 
obtained. Tlie permiirion from the Prcfident of the 
United States, can only have been intended to exempt 
this Amcric.m veflel front the penisUics aitaching to the 
violation of their own embargo, for it cannot be fup- 
pofed that ihe Govcrniueut of a neutral flatc would 
aflume to itfcif the power of reLxing a blvickadc. 
That right refls in the belligerent alone, and nieau'itg 
to exprels mylelf with all the reverence which is due 
to thegovernmenis of neutral naticne, I muit cbicivc 
that it is not to be expected that the t eiligcrcnt coun¬ 
try fliould trufl; the prefervation of its rights to 
vigilance of others. I’he relaxation mull be the af: 
of the belligerent upon a reprefeiitarion made on 
part of the neutral ftatc, or under a conqiact b* t v/- . u 
the two govcnimenls, where it has been i'niv'i m 
prefs with undue feverity on tlie cornmerv; i ’ 5 he 
neutral Rate. The permiiliun which appcii.r i . ve 
been given by a former captor to thi. veil-? .0 i.ro- 
cecd on her voyage un.ler an ignorai.c*.- ■ : h-.vv, 

can rilake no dilferencc. Wn«.ie t.icn; ;i, - 

mfor^mation as to the faif, it ma^ i .tar 

- iaect. 
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fciFed, but the neutral is bound to know the law, 
and cannot all edge that he has been Ul-in{tru£ted in 
that by a belligerent cruizer. If the cruizer had 
told the parties they might go on whilft they were 
connufant of the fad pf the blockade, fuch milinfor- 
marion upon a point of law would not proted the 
fliip^ It does not much extenuate the, mifcpndud of 
this velfel, that (he had palTengers of a military 
defcription on board, though, perhaps, not in fuch 
numbers as to produce a condemnation.—-Ship con¬ 
demned; 


LEANDER, Murray, formerly Lewis. 

(Inftance Court.) 

*T^hts was a fuit for wages, inftituted on behalf ol 
Minus, who was fhipped at New Tork in 
January 1806, by Lewis the former mailer, as a fe i- 
man on board this veffel at 26 dollars per month, 
of which he received a month’s pay in advance.— 
I’he fliip was one of thofe employed in the expedition 
againll SpaniJ}:> America, under General Miranda, and 
upon her arrival at Jacmcl, in the ifland of 6V. /)c- 
mlngo, which was within a month from the time of the 
ihipment of Minus, fevtiral of the crew were per¬ 
mitted to volunteer their fervices in the military de¬ 
partment of the expedition, and Minus then entered 
as an artillery man. It was agreed between the 
mailer and thofe of .the crew who volunteered, thaj; 
from that period they were to ceafe to be com'i- 
derod as feamen, and were to receive a quarter 
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dollar per day, and a gratification o^prize money and 
land in cafe the expedition fitcceeded ; but the pay 
and prize money were to depend on that event. The 
expedkioh having fiuled. Captain Lewis and feveral of 
the crew left the Ihip, and (he afterwards proceeded to 
Trinidad, and was there Ibid to the prefent ownefs. 
The remainder of the ctew were paid at the time of 
the falc, as far as the funds of the former owners 
would extend, and gave full difeharges tor the whole 
amount of their wages. But no demand was made 
by Mima, or any of thofe who had volunteered in 
the military department, as it was underftood that 
their claim to remuneration was extinguifhed by the 
failure of the expedition. Minus, fome time after, 

- claimed wages of General Miranda but on being 
informed that he was not entitled to any, he com¬ 
menced thefe proceedings agaiiift the (Iiip. 

Judgment. 

Sir William Scott. —This queftion arifes on the ad- 
milfion of a defeiifive allegation oflered by the owners 
of this veflel, in anfwer to a petition for wages. It 
appears that at the time this perfon entered into the 
fervice of the (hip at New Tork as a mariner, (he was 
the property of American owners, but that the veflel 
has been fince transferred to Britijh fubje£ls. Now 
although it is a fettled principle for the proteftion of 
mariners generally, that wages form an indelible and 
perpetual lien on the (hip, and follow her wherever 
(he goes, it is cafy to fee the great inconvenience that 
might arile from carrying this principle to its full 
extent in the cafe of foreign purchafes. Where an 
Englijly Ihip is purchafed by Englijh merchants, -the 
purchafers have an opportunity of becoming ac¬ 
quainted 
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quainted with all the circumftances of the antecedent 
hiftory of the venel j but in making purchafes of this _ 
defcription, it is fcarcely poffible for them to inform 
themfelves of all the tranfadtions, regular or irregular, 
in which flie may have been engaged. And 1 fhould 
therefore be extremely unwilling, without further 
confideration and examination of the fubjeS, to lay 
down univerfally that it is a principle which this Court 
Is bound to adb upon under all circumftances with 
refpedt to (hips purchafed of foreigners by Britijh 
fubjeds, or by foreigners of Britijh fubjed:s. I’he 
allegation now ofiered ftates many circumftances which 
are diflembled in the fummary petition ; it appears 
that no lefs than i8o men were engaged on board the 
velTel, and that the agreement was for a voyage from 
New York to 5 /. Domingo and back again to America^ 
whether to North or Sottth America is not ftated. Now 
this is a fadt that favours very little of a commercial 
voyage ; they could not have been engaged for the 
mere purpofes of navigation, as it is Ihewn that 15 
men were amply fufficient for purpofes of that fpecies, 
and from this circuraftance, as well as from general 
notoriety in the port from which the fhip failed, it 
was eafy to furmife that the objedk of the voyage was 
not commercial. The fadb is, that on coming in fight 
of St.Domingo, the true nature of the voyage was ex¬ 
plained to all perfons on board; they were told that 
the fhip Wjas deftined to form a part of General M/- 
randa*s expedition againft South America, and that all 
thofe w'ho chofe to enlift would be entitled to prize 
money, and to an allotment of lands. I'his propofal 
was accepted by the claimant, who entered into a 
new agreement to ferve as a foidier in the exjjedition; 
fb that here is an aid of the former contradb, if that 
A contradt purely maridine. I do not think it 
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npteiial to enquire whether he was tp ferve as a foldier 
or a failor, becaufe the expedition itfelf appears to a 
Court of Juftice merely as an unauthorized, and confe- 
quently an illegal adventure, not fanftioned by the 
government of any country, and fuch as will not fup- 
port a demand for wages earned in the progrefs of it. 
What private connivance or encouragement might 
have been given by any particular ftate (as has been 
fuggefted in argument) does not appear; no public 
commifiion or formal authorization of any Kind is 
pretended, and without fomething of that fort allcdged 
pr /hewn, it is the mere unliccnfed enterprize of an 
individual. To w hat country the claimant belongs is 
not ftated. As a Eriiijh fubjeft he could not regularly 
embark ill fuch an undertaking under this military com¬ 
mander without the authority of his government j and 
if he is an American, his own government had prohi¬ 
bited fuch an engagement by public qiroci'amation. If 
he is a fubjetl; of fon:c other country, the general objec¬ 
tion holds that theexpedition itfelf was the unauthorized 
aft of a private perfon, out of w hich no legal claims can 
arife. For that part of the voyage which w'as legal, 
it is admitted that the wages had been paid in advance, 
ard I am clear therefore that if this allegation is 
T \ :'d, it is of a nature to bar the claim which is fet 
up, efpecially again/! the prefent holders of the ve/Tel, 
who coinc in as innocent fucce/Tors to the former 
owners, and knowing nothing of her antecedent hi/tory< 
^Allegation admitted. 
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H‘Q|iie/lion arofe m this cafe whether head money was 
due for men efcaping on Ihoi c where the enemy’s 
fliip of war had been run a-ground and deftroyed. 
The Court enquired whether the men were on board 
at the commencement of the attack, and being fatisfied 
as to that fa£t, pronounced head money to be due. 
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T ins was an American veflcl with fugars from iiieg.irfft-na- 
Guaddloupe bound oftenfibly io London but cap. 
tured eXoitioC her burgh. The fliip had been condemned 5i>ip 

on a former day, and the prefent qiieftion was whe- 
ther any diftinftion could be made in favour of the ovci-ruicd. 
cargo, which was claimed on behalf of the houfe of 
Simond and Co. of Lcndkn, It was dated, that at the 
time of the breaking out of hoflilitfes confiderable debts 
were due to the houfe of Simond and Co. born French 
fubjeils refident in the ifland of Guadaloupe, in confe- 
qUence df which His Majerty’s licence was obtained, 
permitting them, through their agents, to receive pro¬ 
duce in payment of the debts, atid that this cargo 
was a part of the produce, fo received, and v/as coii- 
‘figned to claimant’s houfe in London^ by their agents 
Ardcne and Gucry, of Guadaloupe, 
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Judgment. 

Sir William Scott .—In this cafe the Trinity 
who were called in as alTdfors to the Court, and upoi^ 
whofe judgment in matters purely nautical, it feels 
itfelf bound to rely, have given a clear and decided 
opinion that this fhip, which had failed from Cmdor 
loupe with an aflerted deftination for this country, wa® 
at the time of capture attempting to enter the port of 
ClKrburgh in violation of the blockade. The (hip 
has been condemned, and the Court referved the 
queftion refpcdling the cargo, to confider whether i^ 
could be exempted from the fate of the vefTel. A 
reprefentation had bten made to His Majelly’s Go¬ 
vernment on behalf of the houfe of Simomi and Co* 
of this town, ftatiqg, “ that at the time of ifl'uing the 
prdeis for repiifals againfl Frafice, confiderable debts 
which had been contratled during the time the ifland 
was in our pofllflion, were due to their houfe from 
Trench lubje<^ls rcfidtnt in the ifland of Guadaloupe ; 
and that there was no rcafonable profpeft of obtain- 
iiig payuifciit during the continuance of boflilitics^ 
except by employing neutral perfons to receive pro¬ 
duce in the ifland I'roin thofc who were indebted tp 
them, and to convey it from thence in neutral fliips 
and under neutral papers, either to neutral countries 
or to this country, on account and at the riik of the 
houfe in queftion.” Upon this reprefentation His 
Majelty’s licence w^as granted to the parties, to enable 
them to extricate their property in the manner pro-< 
pnfed, and under that authority, it is faid thefe goode 
yvercftiippt d with an qftenfible deftination ioHamburgfi, 
but aduuliy configned to the cy mants in diis country. 
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Jt is admitted that there is no imputafion of fraud 
againft the Briiijh merchants, and it is no improper , 
partiality to fay, that as a Britijh cafe it carries with 
it every favourable prefumpt'on, becaufe tlic crime 
yroold be of a highly aggravated nature, if a Britifi 
merchant, under the (belter of an indulgence granted 
to him,1[hould become the inftrument ol eifecling the 
transfer of tlie eniemy’s colonial produce to France. 
"IT;e rpppofiUon is fo monftrous, that it cannot be 
cailily admitted, and therefore without meaning to 
call any reflexion upon the good faith of neutral 
merchants in other common cafes, I fay that as faras the 
mere prefumption of fairnefs goes, it is certainly qf high 
authority in fuch a cafe. On the general circumftanccs 
Taken independently of the fa£l,.thai the (hip was found 
out of her due courfe; and in fuch a frtuation as to fur- 
nifh (Irong ground to fufpe£b that (he was going into 
a French port, I was and ftill am of opiiuon that they 
exhibit a fair cafe. The only circumftance afTeiEling 
the mailers* credit, is one that has been difeovered 
fince the decifion on the (liip, which is that he had 
in his polTeflion letters diredled to perfons in different 
parts of France, This might poflibly admit of expla- 
fion, but prinidfacie^ it is conduct not only reprehen- 
fible, but criminal; he was not at liberty—he owed it 
to his employers not to carry on the correfpondence 
of the enemy, and inore efpecially in a clandefline 

xnaimer. This has in fome meafure (haken the credit 
yrhich I was before difpofed to give him in an un¬ 
limited degree; but the ftrong fa6: is the fituation of 
t}w vcflel, which was found at day break within four 
miles of Cape La Hogue, (landing direflly for the 
fi^encb coaft. It is perfefliy clear that if that circum- 
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ftance has not received a fatisfaftory explanation, it Is 
of a nature to over-rule and controul all other pre- 
fumptions in a cafe which is merely ^rcumftantiali 
and if thofc who nnderlland fiich matters, applying all 
nautical obfervation to nautical fads, were of opinion 
that the fituation of the velTel could not be aq^ounted 
for on any fuppofition of a deftinadon to this country, 
I mufl take it to be fo. Certainly if this had been 
left at all ambiguous, and there had been no certain 
decifion upon the point, I fliould, looking to the other 
circiimftances have held this to be a fair cafe; but 
thofc genllemcu were decidedly of opinion, after mak¬ 
ing every allowance for wind and tide, and the other 
accidents of navigation, that the cafe was clearly made 
out that the fliip was going to a French port. That 
is a fubject upon which the Court can go very little 
way in forming an opinion pf its own, and it mu ft ad 
upon the confidence which it places in the judgmenrs 
of thofe by whom it has been affifted, and whofe in¬ 
telligence in matters of navigation is fufficiently at- 
tefted by the fituations which they now hold. Hiis 
being the cafe, I am only to confider whether there 
are any circumftanccs which can exempt the cargo 
from lharing the fate of the Ihip. It has been fug- 
gefted that though the ftiip was going to a French 
port, it might not be for the purpofe of delivering 
her cargo there; but there is no rule which has been 
more clearly eftabliflied in principle, than that the 
port of deftination being an interdided port, is the 
port of delivery of the cargo. It is impoflibic to rcl«x 
that principle; if it were once admitted that, a (hip 
may eritcr an interdided port to fupply herfett‘ with 
water, or on any other pietence, a door would be open 
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to all forts of frauds without the poflibility of pre¬ 
venting them. The Court applied the principle when 
it was firft led to the confideration of cafes of blork- 
ade, and there is none to which it has more inlL xi- 
bly adhered. I am therefore to take the queftion 
with this condition, that the Hiip was going to a 
French port for the purpofe of delivering her cargo, 
and I really know of no cafes, except thofe which have 
been cited, where the owner of the cargo has been 
relieved from the penalty attaching to the fhip. The 
cafes cited, which arc familiar to us all, were cafes of 
a fupervening illegality, where it was lliewn that the 
owner of the cargo Rood clear of any poffible inten¬ 
tion of fraud, and that by proofs found on board at 
the time of capture, and not fupplied afterwards. For 
inllance, where orders had been given for goods prior 
to the exiftence ©f a blockade, and it appeared that 
there was not time for countermanding the fliipment 
afterwards, the Court has held the owner of the cargo 
not refponlible for the aft of the enemy’s (hipper, who 
might have an interefl in fending olf the goods in 
direft oppofition to the interefl of his principal. And 
tile fame indulgence has been exercifed, where there 
was no knowledge of the blockade till after the fliip 
had failed, and the mafter, after receivings the informa¬ 
tion, obftinately perfifted in going on to the port of his 
onginal deftination. In both thefe cafes the fafts fpcak 
for themfelves, there can be no impofiiion^ the Court 
bas only to look at die dates to fati^fy itfelf of the 
purity of the owner of the cargo ; but in this inftance 
there mull cither be fraud in the French Ihipper at 
Cuadaloupe, or the mafter has been guilty of an aft of 
barratry. If the fraud is in the French ftiipper, it is 
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not perhaps too hard a rule to hold the Britijh mer¬ 
chant bound by his ad, as he vouched for his inte¬ 
grity to the Britijh Government; at the fame time 
if the tranfadion has been conduded in a manner fo 
different from the orders which were given, and thefe 
goods wfre really fent in fraud, the agents who 
violated thofe orders will be anfwerable to their em¬ 
ployers. But fuppofe it to have been an ad of barra¬ 
try in the mafter, which I muff confefs I think quite 
incredible without the privity^ of the agent ihippers, 
it is misfortune for which a remedy muft be purfued 
againft him. Taking it, therefore, at all events to 
have been a fraud on the Britijh merchants, I find an 
infuperable difficulty in giving any dired protedion 
to their claim; if the cargo was going on a deffina- 
tion to a French port, in confequehce of a breach of 
faith, either in the agents or the maffer, they are to 
indemnify themfelves, by recourfe againf); the wrong 
doer. I feel myfelf, therefore, under an obligation 
to follow up the judgment which has been given by 
the Trinity Mafters upon that fad, and to apply it as 
yireU to the cargo as the fbi|). 



HIGH COURT OF ADMIRALTY. 


45 


ASIA GRANDE, Antonio Joaquim, 


,*898. 


^His was a cafe on an objeclion to a report of the Agency—on ob- 


regiftrarand merchants, in which a recludion had Stlgiftlar "nT* 
been made in the fums demanded for agency on the 
part of the captors during the time this Portuguefe 
veflel was in their cuftody. The fliip was proceeding 
with a valuable cargo belonging to Portuguefe mer¬ 
chants for the port of Lijhon^ when fhe was detained 
with many others of the fame defeription and brought 
to England to prevent her falling into the hands of the 
French^ who were at that time in poffellion of Portugal. 

Upon the expuifion of the enemy from that country 
thefc velTels and cargoes were reftored to the Portu^ 


giicfe proprietors upon payment of the captors expences, 
which then became the fubjed of reference to the 
regiftrar and merchants, and gave rife to the prefent 
queflion. 


Judgement. 

Sir IVilllam Scott .—This is aqueftion.refpeding the 
amount of the remuneration to which the prize agents 
are entitled for the trouble they have had in attending 
to thefe particular (hips and cargoes after they were 
brought into port. The claim is made on behalf of 
two houfes of agency here in London, and their fub- 
ftitutes at the out-ports; and the parties, on the other 
fide, are the Portuguefe proprietors of feveral Ihips 
and cargoes of great value, w^hich W9|pre brought in 
under the embargo, and have fince been ■ reltored, 
fubjeck to a variety of expences and charges according 
to the particular circumfiances of each cafe. The 
agent’s charge amounted to from 30 to 50 guineas in 
the different cafes, with 2® guineas additional for 
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agency at the out-ports, but the regiftrar and mer^' 
chants have cut down the feveral fums to 20 guineas 
for the whole. In general, the regiftrar and merchants 
have nothing to do with the queilion of agency, it is a 
matter which pafles in private between the captor and 
his agent, and only comes before them incidentally in 
thofe cafes of rellitution, where the Court decrees that 


the capiors expences fliall be paid by the claimant. 
All agency is pro opera ct labors^ and the prize ad 
fixes it at five per cent, as a fair average, but u gives 
nothing where the property is reftored ; in fuch 
cafes it is ufual for the agent to charge a grofs fum, 
which I undci lland is commonly 15 guineas for agency, 
and fomething extra for out-port expences. I perceive 
it is Hated by the claimants in the ad, that inafrnuch 
as there has been no adual dilburfement by the captor 
in this cafe, and he is not liable for agency where the 
property is reftored, it is a demand which he can have 
no right to bring forward. This goes to a general denial 
of the fad uj)on which the demand is made, but I 
underftand that where expences are decreed, the prac¬ 
tice of late has been to allow this charge: when that 
pradice commenced I cannot fay, but I conceive it 
was fettled on an underftanding’, that feme perfon 
muft be employed to lake care of the property, and 
that the party who has finally the benefit is equitably 
bound to pay. But this general objedioii has itot 
been mooted in argument, and therefore it is unnecef- 
fary for me to dwell upon it now : I confider* the prac¬ 
tice to be fuffjifiently ellubiillied, and that the regiftrar 
Jtnd merchants ha\e proceeded on the general propriety 
and eftabiiflimeiit of the rule. The care and attention; 


cf the officer who aded as prize-mafter in bringing 
home the ftilp, is repreftnted in the ad as highly 


ineritofious, but tha: is a matter not co.nncdcd witli the 
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prefent queftion: and befides it appears that an allow- "ne 
ance of five ihillings per diem has been made to him, 
and accepted as fufficient on his part. If however the 
quefliion had been ftill open, though I approve of what 
the regiftrar and merchants have done as afling upon 
a general rule, yet where Ihips of great value were 
brought into port during a very boiftcrous feafon of 
the year witli turbulent crews on board, which made 
it neceiTary to employ perfons of a higher ftation than 
ufual, the Court would have been difpofed to allow a 
more liberal fubfiftence. The a6l fiates the fubftance 
of the demands, with the grounds upon which they 
have been refilled; and I am now to confider whether 
ilie (\‘urt lhall not exercife a further diferetion, and 
inertafe the allowance which has been made, without 

meanu'g in any degree to cenfure the award made by 
the regiftrar and merchants; for certainly many confi- 
derations may come under the judgment of the Court* 
wliich it might not be proper for them ro attend to. 

In the firft place, I give no weight to the aflertion that 
nothing is due ; becaufe if agency has been allowed 
by pracbee equitably founded, it is as a general afler- 
tion not true. But to raile a ground for a greater 
allowance than has been cuftomary, greater merit mull 
be Ihewn, and therefore it is necefl'ary to enquire 
whether theie are any circundlaiires in this dais tf 
^caies by which they are diftinguifhed. In ordiri:;i'y 
cafes of juftifiable feizure the captor has performed a 
^IsLwd’ul ad ; he had a right to bring the veffel in, but 
it cannot be faid that a fervice has been rendered to iIic 
claimant. It is true that it is a damnum abfque injuria, 
but there can be no claim upon the gratitude of the 
parties, and therefore when the neceflary expenccs are 
decreed to the captors, the Court is bound to fee that 
it is done with the greuttft ftridne's and ceconomy. 

Bat 
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But the prefent chifs of cafes are not of that naturc i 
here the capture was made not for the benefit of the 
captors, but of the captured. The common enemy 
had over-run Portugal, and an order for the detention 
of Portuguefe veflels was ifiiKid by this government to 
prevent the property from falling into the hands of the 
enemy. There is fomething therefore in the nature of 
thefe cafes which admits of a more liberal remunera¬ 


tion ; the agents of the captors have been the agents 
of the claimants, and where there is this fundamental 
diftindion, it'may be right to attend to other fubfidiary 
confiderations, fome of which have weight. The pro¬ 
perty was held throughout, under a fort of divided pof^ 
feffion, between the prize-mafter and the Portuguefe 
mailer of the fhip ; there was not an abfolute pofiefiion 
as in the common cafes of prize, and this circumflance 
was the fource of fome difagreements which have been 
the fubjecl of frequent reference to the Court in con- 
fequence of difputcs that naturally arofe out of fuch a 
fituation of things. This would neceiTarily occafion 
much additional trouble to the agents, to whom there 
mufl have been a perpetual recurrence for advice and 
ailifiance ; the length of time alfo during which this 
property continued under the diredion of the agents, 
is another ingredient in the confideration. Thefe are 
the diflinguiihing circumilances, though there are 
others, upon which, if 1 do not entirely exclude them^ 
I (hall not lay any great firefs, as they are not peculiar 
to thefe cafes ; at the fame time the great value of the 
property, and ,the tempeftuous ftate of the weather, 
mull be admitted to enhance the trouble, and in a cafe 
fundamentally diftinguilhed from others, may fufiain 
a further demand, though they would not themfclves 
lay the foundation for it. In ordinary cafes it is faid 
that Give cale balances another, but tlidfe are not cafe$ 
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*t)f ordinary capture j the property has not been pro- The 
ceeded againlt as prize, it was. brought in atw intuitu, 
and might all have been put into the hands of govern- Dec 6th, 
ment agents at firfl. In the cafes of the corn Ihips 
detained laft war, which have been referred to as cafes 
of public capture, government allowed 15 guineas for 
agency, and five guineas for out.port charges, but 
there was the material diftinftion, that thofe cap¬ 
tures were not made for the benefit of the claimants, 
but to prevent that fpecies of fupply from pafling into 
the hands of the enemy. The cafe where government is 
dealing with its own agents, on ordinary terms, is not 
the fame as where a benefit had been aftually conferred 
upon the parties to whom the property belongs, and 
who are to bear the burthen of paying thofe by whofe 
fervices they have been fo benefitted. There was 
no ground for any claim upon the, liberality of the 
captured; and befides the number in thofe cafes 
amounted nearly to 500. Here are only 15, and 
confequently the number will not make up for the defi¬ 
ciency of particular cafes. Upon the whole, taking 
thefe various circumftances into view, although I very 
much approve what has been done by the regiftrar 
and merchants, yet confidering that it is competent 
for the Court to encreafe the allowance, at the fame 
time that it is it*s duty to keep matters of this kind 
within the limits of rigid ceconoray, I think I lhall not 
deviate much from the rule of jufiice, if I allow one- 
third more. And in apportiom'ng the fum, in confider- 
atioxi.of the additional trouble which has been thrown 
upon t;he agents,at the out-ports by the.frequent refer¬ 
ences made to them„ it. appears to me to be proper to 
, bring them more nearly to an equality with their piin- 
cipals than I fhould genei'ally think right, and 1 ihall 
. therefore .allow 1 6 guineas to the agents in town, and 
, ^4 guineas to their fubfUtutes^at the out-poxts. 
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*n(i dama¬ 
ges on I Jt a 
fh'p captuicd on 
un judicable 
grounds—Navi¬ 
gation adl not 
c mfidtred to 
extend to 
^ihraltar. 


^T^his fliip was captured at the entrance of the Tagus 
by the Primrofe Sloop of War and fcnt to Fal¬ 
mouth ^hcrc (he was afterwards loft. The (hip and 
Cargo were cleanly EngUjh property, and it was urged, 
on the part of the claimants, that there being nothing 
to juftify the detention it was a cafe for cofts and 
damages. 


Judgment. 

Sir William Sro//.—This is an unfortunate cafe of a 
Ihip and cargo which were brought into Falmouth 
toads and there loft. The (hip was captured on a 
voyage from Gibraltar to Oporto^ with orders to touch 
at Lijbon for the purpofe of delivering two pipes of 
wine, which were configned to Sir Charles Cotton, the 
Britijh Admiral upon that ftation; and, in cafe he 
found the Englijb in poifedion of the place, the maftef 
was dire£l:ed to obtain permidion to difpofe of his 
cargo there, confiding chiefly of articles of Britijh 
manufacture, and fuch as were peculiarly adapted to 
the htjbon market. I'here is no defeCl in the proof of 
property, as it clearly appears that both the ihip and 
cargo belong to Mr. Tyrwhitt, an Englijh fubjeO: 
reiiding at Gibraltar, where he holds the office of 
Marftsall of the Vice Admiralty Court. Some obfer- 
vations have been made on the. impropriety ai a 
peHbn in that iituadon being coiyieCfed with (hipping 
tranfaClions, and it may be liable to objeCfion; but 
that fuch an officer ihould be a trader of fome fpecies 
cannot, I prefume, well be avoided, as fuch offices 
abrbad do not frequently themfelves afford a fuifi* 
dent maintenance. It appears that the (hip had been 
procee^et^againft at Gibraltar, and, on being reftored. 
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was fold by her owner to a MxJVinfer^ who again fold 
her to theprefent claimant. No obje£lionhas been made 
to the validity of the transfer, though there feems to 
have been fome inaccuracy in the date of the bill of 
fale, but not of a nature to be made th eJitb jedt of 
ferious obfervation. It is faid, that the Vd|n had no 
regiiler on board, and that the captor was induced by 
this deficiency to make the feizure. I cannot bring 
myfclf to believe that he confidered that as any jufti- 
fiable ground for detaining the veffcl, as he could 
hardly be ignorant, that ‘ eing foreign built, fhe 
was not entitled to a Driiijh regifter. It has alfo 
been objected that ihe had not her proper propor¬ 
tion of Englijh mariners on board, according to the 
provifions of' he navigation adl; that, however, is an 
objedlion which could not be noticed in this Court: 
If there was any irregularity in that refpe£k, it would 
require to be referred to another branch of its jurif* 
dtdion. I am informed by thofe who arc likely to be 
befi: acquainted with the fubje£t, that it has always 
been underftood that Oihraltar is not within the navi> 
gation aft, and that fhips belonging there are not 
fubjeft to any reftriftions which do not fpecially apply 
to that place; it is a mere military garrifon,* not a 
colony, plantation, or fettlement. ludecd, in many of 
thefe poffefiion? of the crown, fuch as Malta^ Gibral¬ 
tar, &c. it is abfolutely impolTible to comply with 
the regulations of the Navigation Aft ; for the requi- 
lite number of Britijh feamen can by no poflibility be 
obtained at fuch places. The Orders in Council, pro¬ 
hibitory of intercourfe, as applicable to P^rtugal^ were 
at an end at this time, for the french had evacuated the 
country,andthcvoyage thereforewas ndt onlyiiftioccnt, 
but ufeful,contributing to the fupply of ih&BritiJb fleet, 

' and of our Allies, and poflefling every title to favour 

^ ^ and. 


The 

NlMfctlS. 

f. oib, 
iSo8. 



Sa 

Th« 

KlMEtU. 


Mtr. «)tK, 

xSog. 


CASES DETERMINED IN THft 

and proicftion. What then is iha treatment which this 
vefTeljOwncd h^xxBrittJh fubjc 61 :,and coniingwith fome- 
ritorious a purpofe, receives from a Britijh officer whofe 
fliip was,in fa£l, a component part of the fleet, and who 
was b(||[|(l to do all in his power to encourage the 
bringin^»f thofe fupplies w'hich could not be piocured 
from Lijbon, as that place had been long in a ftate of 
blockade ? On firft feizing the veflel he determined to 
carry her along-fide the flag fliip, which was lying at 
feme diflance in the 'tagusy and as there was a confign- 
inent on board fur the Admiral, the meafure would at 
all events have b’-xn proper, but he changes his mind, 
and the next day orders her for England, In thofe pe¬ 
culiar fituutiuns, in which gentlemen of the navy are 
often placed, having to decide and aft in an inflant on 
£|uefl:ions which are repkte with difficulties that embar- 
rafs the Court itfelf, under all the advantages of a de¬ 
liberate judicial iiiveftigation, it cannot but feel great 
anxiety to proteft them, perhaps, fometimes even be¬ 
yond w'hat can be ftriftly rccijnciled with principle; 
but here was no difficulty at all, and if there had been 
any, the officer might have referred himfelf to his Ad¬ 
miral, who was clofe to him; adding under his orders 
he would have been protefted. It is impoffible to con¬ 
ceive the Icafl: fliadow of an excufc for luch conduft. 
Here is a BritiJIo fhip profeffing to come and evidently 
coming for the accommodation of the Admiral and the 
fleet, and for the fupply of the city of Lijboriy now re- 
ftored to its lawful fovereign; and yet upon fuch petty 
conceits as thofe which have been fuggefted, this gen¬ 
tleman forms the felflffi determination of running away 
■with the fliip to make prize of her. She is fent iorEng* 
land jin a moil tempeiluous feafon of the year, and con¬ 
tinued beating about for a week or ten days, 200 miles 
to the^weft-ward of Lijhon, during which period .ihe 
Cuftained confiderabledamageirom theequiaeftialgaies, 

an4 
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and was at length under the neceflity of putting into 
Madeira to obtain provifions, in order to proceed to 
Faimouth,The fupercargofays that the captors queftioned 
his right to go into Lifion ; with what propi icty could 
that be done, when the place was a^lually in BriiiJJj 
polTeflion ?. He then exhibited foine bills of iS^wchange 
that were drawn upon the Admiral^ and afked per- 
miflion to deliver the two pipes of Marcella wine, 
which were configned to him in the manifefl:, but this 
alfo was refufed,and in terms of infultalinoft reaching 
the Admiral himfelf. Such condudl is equally want¬ 
ing in rel'pedt to the Admiral^ and in juftice to thofe 
who were the viftims of it; nothing has been fuggefted 
that affords any apology, and it is therefore with the 
moll perfect fatisfadion that I pronounce this to be a 
cafe of colts and damages. 


MERCURIUS, Harmeks. . 

rpHis was the cafe of a lliip under Bremc 7 i colours, 
which at the time of capture was proceeding with 
a cargo of brandies on a voyage from Bourdcaux to 
Bremen^ but with directions to put into a Britijh port 
for the purpofe of obtaining a licence from this 
Government; and the queftion was, whether an aCtual 
deilination to a port of this country according to thofe 
directions was fufficient to counteract the imputation of 
a fraudulent breach of the Order in Council, and the 
cffeCltof a continuous intention. 

Judgment. 

Sir William Scott, —I think I muff take it as fully 
proved, that, the intention of the party was to come to 
this country to obtain a licence to proceed to Bremen 
with the cargo, which, as coming from Bourdeaux, 
could not otherwlfe be carried on. This fad is dif- 
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clofed in the papers, and is as ftrongly guaranteed 
as any face can be ; and to this I have to add, that the 
Court has every reafon to prefume that the application 
would have been made to Government in a fair, opeif, 
and unreferved ni.inner. The parties have adlcd 
throughout aperto voto, there is nothing to lead to a 
fuf^icion of difingenUous conduct. I'hen the quefliion 
comes to this, whether fuch a voyage intended ulti¬ 
mately to Brc?nen, but firft to this country, for the 
purpofe of obtaining a licence, without which it was to 
be relinquidied, is a continuous voyage, and therefore 
illegal ? I think clearly not: it is a contingent voyage, 
depending upon the determination, not of the parties 
themfelves, but of the Britijh Government \ if the 
<hip went on at all, it was to be the a6t of the Britijh 
Government. This is very different from the cafe of 
American fliips touching at their own ports, to which 
it has been affimilated: here the voyage was to be con-i 
tinned only if legalized by the Government which 
would have a right to complain of the illegality ; no 
two cafes can be more unlike. The parties seem to 
have acted on a perfuafion, perhaps too confidently, 
entertained, that fuch a licence would be granted, 
milled either by fome fpeculative reafonings of their 
own, or by fome indillm£t experience of what had 
been done in other cafes. They might think that the 
employment of Britijh agency in the tranfaftion, and 
other advantages refuking from it to this country, might 
not be out of the view of the pc !icy of Governmeni. It 
has been objefted to the cafes of the licences which have 
been cited, that they were obtained under fpedal cir- 
cumltances, and that they do not fupport the inferences 
which the parties had drawn from them. Butfuppofing 
their conclufions to be erroneous, yet if there was an 
boncil intentioa oa their part, it vroul4 very hard td 
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▼ifit fuc^ a cafe with the penalties of a fraudulent tran- 
Jadion. W here every thing was to be difclofed, and 
referred to the discretion of the EngUJh Government, 
the cafe cannot be put on a footing with a cotitinuous 
voyage framed for the mere piirpofe of a btcral evafion. 
Then it is faid that no inftrufiions were given to Mr. 
Heyman for the regulation of his proceedings here, in 
cafe the licence fhoiild not be obtained ; tbaty might be 
an iiidifcreet omiflion, but it does not alter the cafe ; 
he mufl. then have written for inftrudions, or have done 
the beft he could at his own diferetion under the cir- 
cumftances. Upon the whole, I fee no reafon to de¬ 
part from the opinion which I expreffed in the cafe of 
The Minna, Traab * 5 but that, it is faid, was a cafe of 
circumftances, and fo is every cafe of this fort a cafe 
of circumftanccs ; and the party had a right to take 
his chance upon the circumftances of his own cafe, 
and to make his application. to thofe who were to 
judge of the propriety of complying with it. As tQ 
anyconditionsthatmighihave been impofed hyiheBrttiJh 
Government, how does it appear that they would not 
have been acceded to by the claimant ? If not, there 
would have been no violation of law, the matter would 
have ended here, and the voyage have been bro ight 
to its termination in a port of this country. I cannot, 
under any view of the cafe, bring myfelf to regard it as 
a fraudulent contmuous voyage j there was no art either 
done or to be done to found the imputation of frau on 
the contrary, there is fuiHcient proof of an honed in¬ 
tention to come to this cc -ntry to procure the licence, 
and to art conformably to it whtSn granted, and 1 -nail, 
therefore, reftore.on payment of captors ext^nce ■. 

- ■■■ -, , .1,,, I , , ^ ^ ^ 

* This was a cafe very fimilar to the prefent. Tht* ftip waa 
captured on a voyage from Soitrdtau* dcftined ultimately to ^rg- 
pifttf but with orders co touch at a Brl^ port, from whence ihe 
was to refume her voyage, if permiited, 
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^JpME qiieftion in this cafe was whether freight was 
due to the Crown on certain Portuguefc goods on 
board this and other Danifli fhips which had been de¬ 
tained under the Danijh embargo f and afterwards 
condemned to the Crown. 


On behalf of the Crown it was contended —^'fhat 
thefe cafes were ftridly within the principle of a virtual 
election, as the cargoes had actually been fold in 
this country ; and, although at the time of capture 
they might have gone on to Portugal^ the claimants 
muft have brought them back again as they would 
have arrived there on the eve of the irruption of the 
French into that country,and confeqiiently that it would 
not have been an eil'e^ual arrival for the purpofes of 
fale. 


On the other ftde it was urged —That the contrad of 
affreightment was not fulfilled in as much as thefe 
cargoes were not carried to their Port of deftination, 
and that the grounds fuggefted were infufficient to 
ihew a virtual clcflion of the Ports of this Country. 

Judgment. 

Sir 'William Scott, —I have no doubt whatever upon 
tlie rule to be applied to thefe cafes, as it aiifes out of 
the general principle. It is a claim for freight on the 
part of the Crown, upon a fuppoifed right of the cap- 
tor, to whom the Crown is fubftituted, and whofc 
right is derived from the owner of the captured veflel. 
It is pbflible that^ under certain circumJianceSf the 
Grown may not fucceed to all the rights of the captor, 
and ffill more poilible that the captor may not fucceed 

to 
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to all the rights of the owner of the captured veflel; 
But the firft enquiry is, whether the owner would 
have been entitled to freight. He could have no right 
but upon an entire execution of the contra^, or fuch 
an execution as he could eifeft confiftently with the 
incapacities^ under which the cargo might labour. 
Where fuch an incapacity on the part of the carga 
occurs, he has done his utmoft to carry the con¬ 
tra^ on to its confummation; it is a final execution 
as to the owner of the fhip, inafmuch as it does not 
lie with him that the contract is not performed. On 
the other hand, where the veflel itfelf is incapacitated, 
no right accrues to her owner; he can have no right 
to demand that for which he flipulated only on the 
performance of his engagement. The general prin¬ 
ciple has been ftated very corre£lIy, that where a neu¬ 
tral veflel is brought in, on account of the cargo, the 
fliip is difeharged with full freight, becaufe no blame 
attaches to her j (he is ready and able to proceed to 
the completion of the voyage, and is only flopped by 
the incapacity of the cargo. In all cafes, in which 
the captor has received freight, the contract had been 
confummated, and the goods brought to the original 
port^f deftination; and to this rule xhtDemararaosS^^ 
furnilhed not an exception, but only a fair application 
of the principle. In thofc cafes the Englijh owners 
made an aflidavit in fupport of their claim, flating that 
they would have brought the cargoes dire£fc to this 
country, but that they were obliged, by the law of 
Hclland^ to proceed firft to a Dutch port, meaning 
afterwards to bring them on to England, It appeared, 
therefore, on the affidavits of the claimants thqmfelves, 
.that the ports of this country were tbofe to which 
they would primarily and preferably have proceeded, if 

they 
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they, had been permitted; and, confequently, as the 
goods were in fa^l brought to their real,.though not 
their adual deftination, the Court was of opinion that 
the captors were entitled to freight. But ihefe are 
cafes of Danijh fl dps that were going to Portugal 
with Poriuguefe cargoes on hoard, and were flopped, 
"Why not on account of the goods, which at that 
time were entitled to a free paffage to Portugal^ but 
oa account of the fhips which were detained under 
the embargo on the commencemeiu of hoflilities be¬ 
tween this country and Denmark. The flup was the 
fubjeft of detention, not the goods, which might have 
gone on; and, therefore, the owner of tlie vefTcl 
had no right to fay that freight was due, flill lefs 
has the captor, or the crown. Whether, as the 
cargoes were brought into the ports of this country, • 
the parties may have thought proper to difpofe of 
them here, is a matter into which the Court will not 
enquire, bccaufe it lays afide all confiderarions of 
more or lefs advantage arifing to the property from 
the change of deftination; that is merely an acci¬ 
dental circumftance, which has no connexion with 
the principle upon wdiich freight is given. It may 
happen that cargoes are fometimes brought to a more 
beneficial market in ccnfequence of capture; but the 
Court will not inftitute an enquiry into fuch a fst&t 
laborious in its procefs and uncertain in its refult, 
when the only queftion is, whether the contradl of 
affreightment has been fulfilled or not. But it is faid 
that thefe (hips were taken lat a time when this country 
and Portugal w'ere in a ftate of hoftility, or rather of 
approaqhing hoftility; and it certainly did happen 
aiterwards, that in confequence of the unfortunate 
^ predicainent 
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predicament ia which that country was placed, the 
goods could not go on, but there was not an exiting 
incapacity upon them at the time of capture; it was 
entirely owing to the fhip that they were prevented 
from proceeding to the port of their deftination. 
The Court fometimes looks to the circumftance of 
an approaching war, where the expeftaiion of fuch 
an event appears to have guided the conduct of the 
parties themfelves when the contrails were entered 
into, and in fuch cafes it feels itfclf jullified in apply¬ 
ing the pi ‘nciples that belong to a Rate of aSual war. 
But nothing of that kind appears in the prefent 
cafe j there is no part of the tranfa€lion that points 
to fuch an expeffation, and, therefore, the mere 
exigence of a ftatc of things, verging to hoi^ih'ties 
between the two countries, is a circumftance which 
the Court cannot take into its conftderation. 

No freight due. 
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NEUSTI’RA SENORA DE LOS DOLORES, 

Morales. 


^T^His was the cafe of a Spani/h fliip which had been 
captured before Spanijh. hoftilities, ai?d reftored 
with cptts and damages; but no further proceedmgs 
took place at the dme, in confequence of the breaking 
out cf the war between the two countries. An ap¬ 
plication was now made to the Court for a reference 
to the Regillrar and merchants, on the ground that 
hoililitles having ccafed, the Spanijh claimant was en¬ 
titled to the benefit of the former decree for cofts and 
damages. 

In fupport of the AppUcathn Arnold and Swabey 
contended —That the Spanijh claimant having obtained 
a decree for cofts and damages, his right of action 
which had been fufpended by the intervention of 
hoftilities revived again upon the return of peace in 
the fame manner as any other civil right. 

Contra Adams. —It may be true that Municipal rights 
are only fufpended by the intervention of war, but it is 
not fo with refpeft to thofe rights that arifeout of the law 
of nations; they are extinguilhed by war, which deftroys 
all relations between the belligerent countries. The 
Spanijh claimant does not now ftand in the fame 
fituation relatively to this country, in which he flood 
before the war; he was then a neutral, he is now an 
ally,and therefore he is notreftored to his original cha- 
ra^er. If the fbip and cargo had remained in a port 
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of this country, the cofts and damages might have tho 
enured to the Crown by a judicial proceeding as ap- 
pendent to them on the breaking out of the war* 

But there was no fuch proceeding, and as war Marfk iii, 
extinguifhes all rights of this defeription, the Spanijb 
claimant at all events can have no title. 

In reply Arnold and Snvabey ,—The diftin£bon which 
has been attempted to be made between municipal 
rights and thofe which arife out of the public law of 
Europe cannot be fuftained. In both cafes the efleft 
of intervening hoftilities is, that the parties are no 
longer able to profecute their rights either in the 
Municipal Courts, or in thofe In which the law of 
nations is adminiftcred. AvS to the objeftion that the 
party is not rellored to the fame charader as he is 
now an ally, if the one cafe could be more favourable 
than the other, he would not a fortiori, as an ally lofe 
a right which he had before only as a neutral. It is 
faid that if thofe rights furvive at all they furvive to 
the Crown; but that goes no furtlicr than the con¬ 
tinuance of the war during which the Crown might 
have interpofed its claim if it had thought proper. 

But where that has not been done, where no feizurc 
has been made on the part of the crown, the right of 
property remains in the fame ftate in which it was 
before hoftilities j it is only a jus ad rm, of which 
the right does not veft of itfelf. The right to the 
thing is not extinguilhed by war j it is the power of 
fuing for if which is fufponded, and the caufe of that 
fufpenfibn being removed, the party may now purfue 
his right ia the fame form and with the lame eftec^ as 
before. 


JUDGMLNT* 
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Judgment. 

Sir JVilliam Scott ^—I am clearly of opinion that the 
objfftion is not. fuftainable j it is true that the inter¬ 
vention of h.jftilitics puts the property of the enemy 
in fuch a fi(uaiion that conhfeation may enfue, but 
unlefs fome Rep ir> taken for that purpofe, uiilefs 
there is fome legal declaration of the forfeiture, the 
right of the owner revives on the return of peace. 
This is an acknowledged prirc'pi?. in the Courts of 
Comin on Law, borrowed, in a.l probability v from the 
general Law of Nations, and 1 iee no reafon for any 
dirtinftion here. We know that, in captures at fea, 
tht" general law is, that the bringing iiifra prajidia, 
and even a fentence of condemnation, is necelfary to 
convert the propert)’; and although in fome inftances, 
pofitive inftitutions have determined that a poifeiTion 
of a certain number of hours is fufheient, yet this 
proceeds upon the ground that a polfellion of fb 
many hours is an evidence of firm pofleffion. 
Here there was no bodily poiTeflion, nor indeed 
could there be; but ftill fome judicial ad might 
have been done declaratory of the forfeiture to the 
Crown of thofe rights which veiled in the claimant 
under the decree for colls and damages. It appears, 
however, that no Rep was taken for this purpofe on 
the part of the Crown; and I am, therefore, of opinion 
that the rights of ihttSpaniJh proprietor do revive, and 
I refer it to the RegiRrar and Merchants to afeertain 
the amount of the coinpenfation to which he is entitle4 
under the decree. 
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BELLONA, VoLTz; 

T N this cafe a claim of joint capture was fet up by a 
Revenue Cutter, cn the ground of being in fight— 
There was no aft of afliflance, and therefore the only 
queftion was, whether the Revenue Cutter, upon the 
mere faft of fight, muft neceflfarily be prefumed to 
have the animus cafiendi fo as to entitle her to fliarc. 

For the Ca(>tor ths Kin£s Advocate and Swahy 
contended, —That a Revenue Cutter was to be con- 
fidered as a private ftiip of war, and that the faft of 
fight, without co-operation, would not entitle her to 
ihare with the aftual captor, w'hich was in this cafe 
a king’s fiiip. 

On the other fide 'Adams and It is 'true tha^ 

the mere faft of fight will not entitle a privatei”. to 
(hare with a king's fliip; becaufe a privateer may 
choofe whether fhe will purfue or not, and confe- 
quently the animus capiendi is not neceflfarily to be 
prefumed. But Revenue Cutters ftand upon a differ¬ 
ent footing, and cannot be claffed in all refpefts with 
private fhips of war. In the cafe of the Aciive *, * 
which had been recaptured by an armed Revenue Cut¬ 
ter, a queftion arofe,whether the recapturing veffcl was 
to take a falvagc of one fixth as a private fliip of war, 
or whether flie was to be gonfiJered as a king’s fliip. 
The Court in that cafe gave only a falvage of one 
eighth, and therefore if veflfels of this defeription are 
to be confidered as king’s fliips where it operates to 
their difadvantage, they are clearly entitled to the fame 
charafter where it may have a beneficial eft'eft. Thefe 

veflels 
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veffels are in the j)ublic fervice, they arc a defcription 
of force relied on for the public fccurity, and it 
cannot be faid, becaufe the protection of the revenue 
is fuperadded to their otlier duties, that the capture 
of the enemy is not their immediate duty. 

The King’s Advocate .—The cafe which has been 
cited, has been long over-ruled in this Court, which 
gives one fixth to revenue cutters, the fame as to 
privateers in cafes of falvage. 

Judgment. 

Sir William Scott .—This is a queflion arifing on 
the admiflion of an allegation, Hating an intereft, as 
joint captor, on the part of the Falcon revenue cutter, 
armed with a coramiffion of war. I obferve that there 
is no averment of aClual co-operation, or that there 
was any indication of a defign to co-operate in the 
capture ; all that the allegation .pleads is, the mere 
faCt of fight, and therefore if this revenue cutter is 
entitled to lhare, it mull be upon the ground of con- 
ftruClive aflillance. It is a known rule of law, that 
the mere fa£l of being in fight would be fulEcient to 
entitle a king’s fhip, becaufe, in Ihips fitted out by 
the Hate, for the exprefs purpofe of cruifing againH 
the enemy, the animus capiendi is always prefumed ; 
but this prefumption does not extend to privateers. 
In the one cafe the duty is obligatory j in the other, 
where private individuals make captures, at their own 
cxpence, they 'are engaged in a mere commercial. 
fpeculation, to be carritd into effeCl by military 
means, but dependant upon their own will in the 
particular aCts and exercifes of their authority j al¬ 
though they are authorized, they are not commanded 
to capture j it is a matter in which they are left to 

their 
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their ovm difcretion. But thefe veffels, employed in 
the fervice of the Revenue, are a clafs of ftiips of an 
anomalous kind, partaking, in fome degree, of both 
characters / they belong to the Government, and are 
maintained at the public expence; but it is not for 
the purpofe of making captures from the enemyOn 
the other hand, they have commiffions of war, but 
then thefe are private comniiflions, which impofe no 
peculiar duties upon them j they are not bound to 
attack and purfue the enemy more than other piivate 
ihips of war, and they are likewife unfavourably 
diftinguiflied in this refpeCt, that the advantages of 
capture are not held out to them, the intereft of 
all captures made by them being referved to the 
Crown. Primarily, .their duty is to proted the re¬ 
venue, and the capture of the enemy’s veifels is en¬ 
grafted upon their original charadcr. All they derive 
from thefe commiffions is, an authority to attack the 
enemy, in addition to other authorities that belong to 
their original and proper employment; on principle, 
therefore, they can only be confidcred as private ffiips 
of war. They are under no injundion to cruize 
againR the enemy, and are employed generally for 
fifeal purpofes: it is true that there is the addition of 
a military commiffion in time of war, but that does not 
defignate them anew, it merely puts them on a foot¬ 
ing with other private (hips of war, and 1 ihall, there- 
jbre, rged the allegation. 
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BELLE, Betts, Mafltr. 

(Inftaiice Court.) 

was an application for the fatvage of a hired 
Tranfport, which had bceen deferred by the 
maftcr and crew in the harbour of Corunna, and was 
brought out by Lieutenant FiJIjerot His Majefty's flilp 
Refolution. The vefl'el had failed with many others 
for Corunna, under the protection of feveral men of 
war, for the purpofe of bringing away the Britijl) 
troops under Sir ^ohn Moore ; and in i^ccuting that 
fervice flic grounded in the harbour, where flie was 
abandoned by the perfons on board, from an appre- 
henflon of falling into the hands of the French, who 
were at that time invclling the place* 

In fupport of the Claim, the King's Advocate and 
Jenner. —This is a proceeding on the part of Lieut* 
Fijker to obtain fomc compeidation for his trouble 
and rift in bringing oft* this veflel. It appears that 
atbeut five o’clock in the afternoon of the 17th 
1809, he w^as fent into the harbour of Corunna in the 
cutter belonging to His Majefty’s fliip Refolution, for 
the purpofe of faking out troops from a tranfport 
which was on fliore; but he found that the fcrvicc 
had been performed by fome other boats, and that 
the fliip had been fet on fire. He then obferved the 
Belle lymg in the harbour, and upon going to her, 
diicovered that (he had been deferted. Lieutenant 
Fijher immediately, with his boats crew, took poflfef- 
>- lion. 
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fion, notwithftanding the fhot fix)m the enemy*s bat- Tin 
teries fell near the fhip, and the wind having ihifted 
fufficiently fair to enable him, though with fome 
difficulty, to weather the rocks, he caufed the cable 
to be cur, and made fail into the bay where he an¬ 
chored near his own fhip. The Mafter in his proteft 
admits that the vefTel would have been loft, but for 
the exertions of Lieutenant Fijher^ who is therefore 
fairly entitled to fome rccoini)eiice for the fervice he 
has rendered. 

Cn the other Jtde Arnold ,—This is altogether an un¬ 
precedented demand; it is for the falvage of a trahf- 
port in His Majefty’s fervice, which was fent to Corunnd 
with other veffels of the fame defeription under the 
protection of feveral men of war, of which the Rejb- 
Itition was one. It was a joint fervice in which the 
men of war and tranfports were afTociated, and it 
happened that in the courfe of that fervice this veflel 
got into danger and was refciied by Lieutenant fijhen 
But this was no more than his duty with refpedt to 
this or any other of the (hips employed in that fervieft 
whether the danger arofe from the enemy or from 
any other caufe. The tranfports were to take on board 
the troops, and the ihips of war and of courfe the 
officers .belonging to them were fent for the exprefs 
purpofe of protecting thefe veffels, and it was thi;ir 
duty to give every aififtance in their powers 

Jn reply the Kinfs Advocate,^Although this vellel 
was a tranfport in His Majefty's ferVice and employed 
for a particular purpofe, ihe was ftiil under the care of 
the mafter who was app<mted by the ownen This 
was an aCt of dereU^on on the part of the mafter 

Fa ' and 
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and crew, and as the property was recovered for the 
owner by the exertions of this officer, he is entitled to 
fome remuneration. It is true there was an affociation 
for the purpofe of affording proteftion to thefe veffcls, 
and fo it is in the cafe of convoying ftiips which arc 
neverthelefs entitled to a falvage for the re-captuie 
of veffels failing under their protedioii. 


JUDOME\T. 

Sir ffillinm ^cr 4 t .—This is a cafe of rather a novel 
nature j and in order , to tflimate the merits of the 
claim of falvage which is fet up it is neceffary,in the firft 
place, to confide) under what circumflances the de- 
fertion took place. It is Hated that, upon her arrival 
at Corunna^ the Ihip was warped in clofe to the town, 
and troops were embarked on btiard, under the orders 
of Lieutenant Debenham, ihe Agent for Tranfports ; 
that next day, the wind having changed to the fouth- 
ward, and blowing with great violence, there was 
reafon to believe that the tranfport, which was on 
Ihore in the harbour, could not be removed, and the 
troops were conveyed on board another veffel. It 
appears, therefore, that fhe was brought into this 
difficulty in the execution of a fervice, in which the 
men of war and tranfports were affociated ; and it 
was not till the unfavourable flate of the wind made 
k improbable that fhe could be got off undiffurbed 
by the enemy, whofe batteries dready commanded the 
haibour, that the Lieutenant thought himfelf juflihed 
m withdrawing his crew. Such on abandonment is 
no breach of duty j it was incidental to the fervice 
in which the veffel . was engaged. The wind after¬ 
wards changed, and Lieutenant Fijher, who had gone 
into, the hai bour upon another errand, found means 
to^extricate tills veffel: no doubt he is entitled to great 

credit 
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credit for the manner in which he ^erted himfeifj 
but, if he faw that it was in his power to brin^- the 
ihip out, it was a part of his duty, and wliat he was 
bound to do. The praifi of having difeharged ihat 
duty, in defiance of whatever hazar. s may have at¬ 
tended the enterprize, will not be denied him; hut 
it is inipofliblc to mete out particular rewards forev«jy 
danger and difficulty that is encountered by officers in 
the courfe of an arduous fervice. 1 he withdrawing 
the veflel from the grafp of the enemy, at luch a 
moment, was undoubtedly meritorious: but as to any 
claim, in the nature of falv age, it might as well be con¬ 
tended for wherever one of His Majefty’s fliips receives 
affiflancefrom another in battle. The adm.-ffion of fuch 
a priiiciple would have the efTefl of converniig evory 
engagement into a flruggle for faivage, and mufl be at¬ 
tended with incalculable mifehitf to the public fervice. 

I ffiall, therefore, rejeef the petition for faivage, and 
content myfelf with allowing the expences oi bringing 
the matter before the Court. 


Tl'e 

Bst.Mf. 


M. % i». 
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PRINCIPE, Athaelakt*. 

*^’11E queftion in thi§ cafe was, whether the captors 
were entitled to their expences, which in the com? 
mpn courfe of ihcfe Pprti^uefe cafes had ufually been 
allowed. The fhip and cargo had been pronounced 
to be P§riugiiefe property, referying the queft>o»i of 
captor’s expences; and it wm now objedled that the 
captors were not entitled to that indulgence, as they 
|iad mifeonduded themfelves, by carrying the veffel 
to an improper port, in confequence of which 
fultained darnage, and it became necefl'ary to unliver 
the cargo. 

Judgment. 

Sir William This is the cafe of a Portuguefe 

(hip of very large dimeniions, which was proceeding 
at the time of capture, with a cargo from one of the 
Portuguefe fettlements to Lijbon. The detention of 
the (hip was at the time perfectly juflihable, . as it 
was for the purpofe of preventing her from falling 
into the hands of the French^ who were then in 
poffeffion of Lijbon. The Court has always held in 
thefe cafes that the captors are entitled to full indem* 
liification for' any expences which may have arifen j 
^d it is with pain that it ever f^els itfelf compelled to 
deviate from the rule. But it would be carrying this 
indulgence of the Court much too far, to fay that 
upon rcIHtution of the property, the Pprtuguefe owners 
fliould he anfwerable for expences wantonly incurred 
againd all reafon and judgment. It appears that the 

(hip 
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fhip was firfl: brought into the Channel, under pre¬ 
tence of carrying her to a port in E 7 ig!amly but that 
the prize mailer afterwards lhaped his courfe for 
Guernfey^ contrary to the reprefentations of the mailer 
of the Ihip, who conceived that it was not a proper 
place for the reception of fo large a veffel. It is no 
juftilication to hiy, that this was the port to which 
the privateer belonged, and that therefore it was the 
proper port to carry her prize to. That is not necef- 
farily lo : the firfl: point to be looked to is the fecurity 
of the veflTel feized, and every one miiH fee that the 
road of Gusrnfey was not a fit place for that purpofe. 
The Povtuguefe mailer took the alarm, and called his 
crew together to protcll, but dill the captor perfills 
in his intention of carrying this velTel into an open 
port in the winter feafon of the year. To fay that 
every attention was paid to her fecurity afterwards, is 
not fufficient; if Ihe w'as put into a date of infecurity, 
that act cannot be purged away by any fubfequent care 
during her continuance in fo hazardous a fituation. 
It was evident flic could not remain there till the cafe 
was determined; and if any expence has arifen in 
confequcncc, it mud fall upon the captors. It has 
been faid that they offered to convey her to a port in 
England afterwards, and that the offer was refufed by 
the Poriuguefc Mader; but how was his confent in 
any degree neceffary, when they had the fhip in their 
hands, and under their controul ? As far as I can 
colled the fad, it was thus : finding the fhip was not 
in good condition,and that the capture was not likely to 
end in a condemnation, the captors were defirous of 
getting rid of the matter, and made an offer to the 
mader to proceed to Portfmouth^ on his owrfrefpon* 
fibility. Now if that was the propofal^ if he was to 
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take the riik upon himfclf, it was an offer which he 
was not only not bound to accept, but an offer which 
it was his duly to rejeft. I am, therefore, of opinion, 
that the captors are not exonerated ; and in granting 
them their expenccs generally, I fhall difallow the 
expence of the unlivery of the cargo, which became 
neceffary entirely from their own mifeonduft, in carry¬ 
ing this vcffel to a place where ihe could hardly fail 
to receive fome damage, and that too in oppofidon to 
the reprefentations of the mafter. 


PROSPER, Classed, 

HOLSTEIN, Jobs. 

rj'HESE Daptfo fliips had been captured on a voyage 
from Tonningen to Lijbon with cargoes docu¬ 
mented as Portuguefe property, and ullimarely re- 
ftored as fuch.— I he Ihips had been reftored by 
confent in the fiill inftance, referving the adjudication 
of the cargoes and the queftion of freight and ex- 
pences: it was now fubmiiled to the Court that in 
confeauence of the fubftquent intervendon of Danijh 
hoflili'ics thefc freights lliould be condemned to the 
Crown, 

On the part of the Crown the King's Advocate and 
Swabey the claufe in .the Order in Council w'liich 
dirtds “ I hat all freight money due or payable to 
or ( n behalf of anv perfon or perfons, being fubje< 5 ls 
of iMdwark (hall be fctrthw ith paid into the Regiftry 
of the Irlipl'i Court of Admiralty (except where bail 
is herein 'before directed to be taken for the fame), 

there 
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there to remain till His Majefty’s pleafurc fliould be 
further known, or until other provifions lhall be 
made by law,” and c intended that although the de¬ 
cree for freight had not been made in the prefent in- 
ftance, it was clearly due to the Danifi owners of 
thefe veffels, and as fuch it mull now pafs to the 
Crown. 

Arnold^ Adams^ Jenner contra ,—The claufe in the 
Order in Council is limited to freight due or payable, 
which pre-fuppoles either an actual decree of the Court 
or a confent given on the part of the owner of the 
cargo, which is equivalent to a decree of the Court, 
for although it veils the right in a dilFerent w'ay, the 
principle is the fame. But where a right has not 
veiled in the Ihip it cannot go to the Crown w’th the 
fhip which was the fubjctl of condemnation. This ap¬ 
proaches to the cafe of capture where freight is not 
payable as of courfe to the captors having condemna¬ 
tion of the Ihip; but is decreed by the Court upon 
its being Ihewn that the cargo has been brought 
to the port of deflination. The queilion is reduced 
to this, whether the Crown fucceeds to all rights which * 
would have enured to the Danijh Mailer if he had 
continued neutral, or to thofe only which were veiled 
in him at the time hollilities took place. When it is faid 
that the Crown fucceeds to all the rights of the Danijh 
Mailer it mull be limited to veiled rights; there might 
be rights agalnll the Ihip on behalf of third perfons; a 
right of action for inllance on a bottomry bond, and 
it would be impollible to contend that the Crown has 
all the rights of the Danijh Mailer, and yet has no 
part of that onus which he would be obiiged.to fuf- 
tain. 
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The The King\< Advocate and Swabey, in reply. 

^*'®"'** The rights ui J veft in the Danijh Mafter till thty were 
KewisjH. divefted by the Crown ; this is not a proceeding to 
25th, exad: a debt due to a fhip of an cxtrinfic nature, as 
I’oy inftance, a former freight or any other right ac¬ 
cruing to the mafter extrinfically, ywi? the 

fubjeO: of the prefent capture. But the quellion is, 
how much of the property, now under ♦■he cuftody 
of the Court, is to be confidered as Danijh and bow 
much as Fortuguefe. I'he cargoes were in the 
cuftody of the Court, and there comes an order direof- 
ing that all Danijh property ftiall be detained. The 
words are, “ That no property appearing to belong 
to any fubje£t of Denmark, refpeding which proceed¬ 
ings are now depending or fliall hereafter depend in 
any of His Majefty’s Courts of Prize /hall be decreed 
to be reftored.** Now this is a property under pro¬ 
ceeding. It is a demand on the cargo to }>ay the 
freight; it is a right or fpecies of property with re- 
fpe£l to which the Ihip has a lien where there is no 
obftruflion to fuch demand from collateral circum- 
; (lances. The Court would, in this inftance, have 
decreed it to the Dane, and it is therefore property 
which the Crown may attach as well as any other. 
In this view this is not a queftion, whether the Court 
would proceed to exad an cxtrLiftc debt due to the 
(hip j it is a mere queftion as to the apportionment of 
the property waiting the judgment of the Court. In 
the fubfequent claufc of the Ord':r, the words, “.All 
freight money due or payable,** are to be taken without < 
limitation o property actually vefted by a decree of the 
Court. But in this very claufe there is an exception re* 
ferring lo a former part of the Order, where it is diredl- 
ed that under certain circumftanccs goods laden in or 

10 confign^ 
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^Onfigned to the ports of this country (hall be de¬ 
liver^ up to the iaders or ixiniignees, upon bail being 
given for the payment of the freight into Court,*' fo 
that the Order looks generally to the payment of 
freight under contra^, and not merely under the 
decree of the Court. There could be no reafon for 
fuch a di0:in^on» becaufe the difficulty of afeertain* 
ing wheiher the (rdght is due at all is not greater 
than the difficulty of afeertaining the amount where 
the decree ihat it was due had pa(fed ; in either cafe 
the claimants of the cargo would equally have the 
benefit of whatever they might have to offer in the 
way of objefbon. The Court has not been in the 
habit of reilricling its decrees to freight already pro- 
nopnped to be due, it has occured in many recent 
.captures of Danijh vcffels under the embargo, that 
where the cargo has been condemned to the captor, 
as enemy-s property, freight has been given to the 
Crown again (I the captor. It is alfo to be confidered, 
that this was a preliminary order for the prefervation 
of property then oply embargoed, till His Majefty*s 
pleafure (hoqld be further known; if the embargo 
had gone off, the Dane would have been entitled to 
receive the freight. Indeed the Portuguefe claimant 
will be bopnd to pay him now unlefs he is exone> 
rated by thp fequeftration of the Enghjh Government. 
The Court of Ackniralty cannot extinguifli the debt 
by any other means, than by aifigning it to the Crown 

as property feized. 

• * 

« 

JflJDGMENT. 

jSir William In objefbon to this den^and for 

freight, on the part of the Crown, it is faid that it 
mil operate with a confiderable degree of hardffiip 

upon 
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Upon the owners of the rargoes in thcfe cafes, if the 
danand is acceded tt.on the other fide it has 
been prefl'ed, with equal earnellnefs, up^ n the confi- 
deration of the Court, tliar, ui.kls ihe rtrid rule is 
applied, there will not be fun^^.s fufficient >n the hands 
of the Crown to remunerate t* e captors. Thefe are 
confiderations to which 1 fliall pay very litile attention, 
as they can have no influence in the decifion of the 
queftion : the Court mull pwcted upon geneial rules, 
and it will fometinies happen that general rules prefs 
hard in individual cafes; on the other hand I am not to 
look to a pcfliblc deficiency of the fund for anfwering 
other purpofes. It is my bufinefs to apply the law to 
the cafe itl’clf, and I have only to confider upon what 
principle of adjudication this queftion is to be deter¬ 
mined. Thefe DmiiJJj fliips, which had not been 
brought in upon their own account, were reftored by 
confent, referving the queftion of freight and ex- 
penecs ; and the cargoes which ftood over for adjudi¬ 
cation, have fince been given up to the Portuguefe 
claimants, in confequence of the favourable change 
which has taken place in the fituation of that country. 
It is clear that thefe cargoes were not originally def- 
tined to this countiy, and, by the general law-mer¬ 
chant freight would not be due, becaufe the contraft 
of aifreightiiient has not been completed. But in this 
Court it is held, that where neutral and innocent 
mafters of vefi'els are brought into the ports of this 
country, on account of their ca-*goes, and obliged to 
unliver them, they ftw 11 haye their freight, upon the 
principle that the non-execution of the contrail, arif- 
ing Irom ^h| incapacity of the cargo to proceed, ought 
not to operate to the difadvantage of the Ihip. This 
tuIq was introduced for the benefit of the fiiip owners, 

4 and 
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and to prevent the rights of war from prefTmg with 
loo much feverity upon neutral navigation. Now it 
happens that, in confequence of Danijh hoftillties, 
thefe freights have become enemy’s property; and the 
queRion is,whether the right paffcs over to the Crown, 
Bv the Order in Council, which directs that freight 
due, or payable to Dnnith fubjects, ihall be paid to the 
Crown, it is decided that it does; but a didindion has 
been taken in this cafe, on the ground that there having 
been no declaratory fcntence, there is no veiled inte- 
reft. Ii is contended that the freight is a chofe in 
adion. and can oidy be recovered by a fuit at law: 
and that here the Danifi owner, having become an 
enemy, he cannot pray a fi’i-nnce, and the right re¬ 
mains ex trip. fic. Now ii. i- ee:tuinly true that the cap- 
tor, which is the Ciown in this cafe, does not acquire 
extrinlic right, more than it w^juld become I'uhjed to 
to any extri .fic burthens, which might attach to the 
(hip; and therefore, if this is an extrinfic right, it 
will difpofc of the cjuellion. The fir/l queftion then 
is, whether it is to be fo confidered or not; now, un¬ 
doubtedly, when a fhip is brought in, and arrives at 
what is legally confidered as her port of delivery, the 
right to freight is ni t extrinfic. The mafter is not 
bound to edabliih his right by a proceeding at law ; he 
has polTcflion of the cargo, and has a right to retain 
that poifcilion till his demand is fatished; and this 
forms a material dillindion from thofe other rights, in 
which the intervention of a Court of Juftice is required. 
It is juft the fame with refped to the obligations of the 
veffel; if one of thefe fliips had been in a private dock, 
for the puppofe of being repaired, the Cro,wn could 
only have made the feizure, -fubje€l to the detaider for 
repairs. But it is faid, that here there could be no cor¬ 
poral 
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porai apprehenfion, becaufe thefe cargoes had been 
feparated from the fhips; but in what manner had 
diey been feparated ? why^ by fubdituting bail for the 
bodily poflfeilion of the cargo. This is done merely 
for the convenience of the parties, and is by no means 
intended to place the owner of the ihip, who has a 
lien upon the cargo, in a worfe (ituation; the Court 
merely fubditutes one fecurity for another, it changes 
the nature of his fecurity, but does not ieiTcn it. Sup- 
pofe the Crown had feized the (hip, with the cargo on 
board, there can be no doubt that it would have been 
entitled t<) the freight, for the Danifi madcr was enti¬ 
tled, and might have retained the cargo till he was 
paid ; and unlefs it can be faid that this praffice of 
taking bail alters the nature of his right, fo as to de¬ 
prive him of his legal remedy, he mud be confidered, 
in point of law, though not in point of fad, as dill in 
pofleflion of the cargo. Taking it, therefore, that the 
Danijh mader, when here, was entitled to the freight, 
the Crown, which is fubdituted for him, has the fame 
right; and I do not fee that the mere abfence of a de¬ 
claratory fentence impofes any additional hard (hip upon 
the owner of the cargo. It has been faid, that he 
might have fliewn caufe againd the Danijh mader, fo 
he may now; and with more advantage againd: the 
Crown than againd the Danijh mader, who was in 
polfclTion of more fads to meet any objedions which 
might have been made to the payment of the freight. 
And although I wilh to prefs with as light a hand pof- 
fible on the owners of thefe F^ortu^uefg cargot^s, yet, 
confiderlng that there was no ncceflity for a declaratory 
fentence, and that this was a veded intered, of which 
the Danijh mader was in pofTeiTion, and of which he 
was not deprived by the mere fubftitution of the bail, I 
am of opinion that the Crown is entitled to the freight* 
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LORD NELSON. 

(Inftance Court.) 

EngUjh fhip had been ea^red by a French 
Privateer and was afterwards deferred by the Enemy, 
under an impreflion that it was impoffible to carry her 
Into Port. The (hip was found without any perfon on 
board, and brought in by the Cberokce^Sloop of War 5 
and thequeftion th . to fore was, whether this flliouldbe 
confidered merely as a cafe of falvagc on recapture or 
as a derelid ? 

On the part of the Salvors Szuahey contended —Thai 
this was not a recapture within the meaning of rhePrise 
Ad, as the (hip had not been abandoned Pom tl.e ter¬ 
ror of His Majefty's arms. That the ^ iter and crew 
were taken out and the velTcl defer led by the enemy 
on account of her difabled condition, as appeared by an 
affidavit made by the Commander of the French Priva¬ 
teer, who had been fubfequently captured. That it 
was a cafe of g; „’at merit on the part of the Salvors^ and 
that the Court would give falvage as of a veffei 
deferted atfea'and in danger of being loft. 

Judgment, 

Sir William Scott .—This is a queftion of falvage for 
the recovery of this veifel, which was a tranfport in 
His Majefty's feryice, and .valued at about £. 4600, 
The circumftances of the recovery are thefe j the (hip 
had been purfued for fome time by ^.French lugger, and 
the mafter finding itimpoftible to efcape, with the inten¬ 
tion that thi? enemy might not make prize of her, cut 
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The away his malls, which were in the aft of falling when 

Lord Nil sow. , » ^ • •• 

-- _ the lugger came up. On this account the enemy 

^'^"1809 ^ » avoided boarding, but ordered the mailer to llrike his 
colours, and lower his boat into the water; they then 
took our the mailer and crew, and leaving this veflel to 
her fate,proceeded in chafe of anotherwhich was inlight. 
Here then was a total abandonment of their inchoate 
rights as captors,not under the terror ofznyjBHtiJhforce, 
but folcly as it appears in confequence of this aft of the 
mailer. Suppofe, therefore, that after this voluntary 
abandonment, the Ihip had been met with by fome 
French cruizer, and that by means of jury-malls they 
had fuccceded in carrying her into a French port; can 
there be any doubt that Ihe would have been prize to 
tlie fecond captor ? There was a total extinftion of the 
rights of the firft captor, who had quitted the prize 
upon finding he could not carry her into port, and hav¬ 
ing at the fame time another objeft in view better worth 
his attention. There was no application of force or 
terror; it was a voluntary quitting, and the Ihip was, 
therefore, found in the fituation of a derelift, aban¬ 
doned by all who could pretend to any right in her. 
There appears, njoreover, to have been great merit in 
the exertions of the perlbns by whom Ihe was reco¬ 
vered; it was a work of great labour, and apparently of 
much Ikili, not unaccompanied with danger, and as I 
am not rellrifted by the Aft of Parliament in this cafe, 
I (hall allow one moiety as the proper falvage. 
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The KING r. WAYTH. 

^His was a proceeding on the part of the Admiralty 

againft Francis Wayth mailer i f the merchant fliip 
Cynthia for difobedience of fignais and the lawful or- 
,, ders of the comtnander of the convoy, in breach of ihe 
ad of Parliament which provides that “if the Captain 
of any merchai;t ihip under convoy fhall wilfully difo- 
bey fignals or inftrudions or any-other lawful com* 
majids of the commander of the convoy without notice 
given and leave obtained for that purpofc, he fhall be 
liable to be articled againfl: in the High Court of Ad¬ 
miralty at the fuit of the King in his Office of Admi¬ 
ralty fer difobedience to the oHicer of the convoy, and 
upon convidion thereof fhall be fined a| the difcrction 
of the faid Court in any fum not exceeding five hundred 
pounds, and fhall fuffer fuch imprifonm^nt not exceed¬ 
ing one year as the Court fhall adjudge.” 

Judgment. 

Sir William Scott .—There is no branch of the fcrvicc 
more unpleafant to naval officers than that of convoying 
a fleet of merchant vefTels j it is a duty which is painful 
in its own nature, and exf#iemely difficult in its execu¬ 
tion, even where there is no mifeondud on the part 
of thofe who are to ad under their orders. It mu ft 
frequently happen, that among ^the different vefTels 
confided to their care, fome are navigated by un- 
^fkilful mailers, or they fail badly from fome fault 
in their own ftrudure, and are not capable of 
paying prompt obedience to the fignais that are 
made ; and therefore officers bringing with them the 
bell difpofition to the fervice, ufually find that they . 
have difficulties enough to llruggle with. But if thefe 
difficulties are to be aggravated by the difobedience and 
VQ**. I. ' o coa% 
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contdtnacjTof the perfons they are to proteil, it maket 
it a duty which hardly any man cm take upon him« 
fclf without a certainty of failure, and cannot termi¬ 
nate otherwife than in a way fatal to the interefts of 
commerce. This, has been fo frequently a (ubje£t of 
complaint, that at length it has been lound ncceflary 
to arm the court with very extenlive powers for thf 
prevention of the evil, and as this is the firll profecu. 
cut ion under the ftatute, it impofes an efpecial obliga. 
tion on the court to mark it in fuch M manner as llmll 
give efFe^ to the intentions of the legiflature. It ts a 
cafe not merely of difobedience, but of a^ve oppod- 
tion to the orders which were given, aggravated by 
the moil grois and infolent latiguage. In the anicies 
it is charged ** that the CyMbia ikHed with other veiTels 
** on tlic Sepu 1805, from Newfou$tdland for 
P<?r/ug-d/,under convoy of the/Xirpyfloopof war, and 
th^PiJ£bardfzh.QOJi€ii tliaton the 8th of OSekerfoU 
** lowing the Harpy being a-head, leading the convoy 
** and the Bikbard clofe upon her weather quarter, at 
the didance of about one hundred fathoms only,fo as 
to render it dangerous for any other vefTei to pafs be- 
“ twv.en them, it then bloudng iireih; Lieut. Crew^who 
commanded the^Pikban^, feeing the Cynthia coming 
“ up ailemjin order to pafi between ^eUarpyand that 
** veflel, hailed the fddPranchWaytb^ the mailer of the 
Cynthia, and ordered him to go to leeward of the 
Harpy^ and pot to pals between them ; that the faid 
FrancU Waytb made no anfwer, but waved his hand 
" as a direflion toLieut-Oriiv to get thePj/o&isrJ outof 
the way of the Cynthia ; that Lieut. Crew findfing 
" that no attention was paid to his order, direfled a 
"mu&er to be brought on deck for thepurpofeof 
"enforcing obedience; on feeing whereof, the faid 
" FrancitJf'aytk cried out I have mu&cts as well as you, 

and 



iiiGH COtfat OF ADMlftALTtl 

/ 

and immediat«ifyfent b^w foronewhicb he foaded, 
and foonaftef he had palled between the coiivoying 
** Ihips hedifchargedit.” ItisfurtherftaiBdithat^^on the 
afternoon of the fame daf jin confequence q| alfgnal 
made by Capt. Heyi^n^d of Lieut. 

hailed i^QCynthtUy and delired the mailer to Ihdrton 
'* fail, and clofe, when he again replied in a very infulu 
' mg manne^and made more fail than before, in con- 
“ tempt of the Orders communicated to him*** Thefe 
are the charged, and they are fully' eftablilhed 
by the evidellce|^ htanfwer to them the party has at¬ 
tempted to defend himfeld by pleading fads which are 
not fupportedj ^d which|t^ mull Ifipow could afford 
no juliidd^on of his Condud. Ha has given in an 
an allegatio^f^ in wbichille Hates, that he could not 
comply witl|;Xfeut. Crsw^s orders to go to leeward of 
the Htirpy^ without danger of running foul of that vef- 
fel; but there muH be an end of all difcipliae, if 
mailers of velTels under convoy, are to|a%^ ufi^n 
dbemfelves the office of determining whether the aiders 
that are given them are to be obeyed or not, wh# the 
very nature of thf fenice is fuch, that it can only be 
performed by ^Hng obedience. Here 

OR the contrary ^as a ftudied oppolition on the part of 
the mall'er #f this ve 0 i|), <|b the orders of the officer of 
the caAitoy, and ho 9 is ||||[tenttated ? Why^ after a 
llpfe of four |aii^ ^8 fhte {^oKL ^ this eleventh 
ikouir of thiday, he edmm mrwari, and exprelTes 
himfe^ in in'ms ef humiliai||ai. ||^ during all this 
rime he Handing o»t, ilthd^gh he had nothing 

to do but to on the mercy of the Admi¬ 

ralty. It h proved, however, that upon a former 
Recafipn,'he cof&uded hunfelfiRa vezy mcemplary 
nilimer; this weighs fomething, and^iariie ^fecadon 
Nb been peadiim a h^ng tiiiib and it is the irit under 
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the ftatute,^ I fliall content myfelf *with condemnln-r 
him in the full cofts of fuit, and in the penal fum 
of 50I. to be p’aid to his Majefty in his ofHce of Ad- 
niiraity. 


KING v. FERGUSSON. 

TN thft cafe the Judge' decreed a monition againit 
^Alexander Fcrgujfon, as commander of the private 
Hiip of war, Lucy, Gregory Gceding, who appeared 
for \\\m,Henry Hobbs, and William Ranfom, his fureties, 
on granting hirnlettcrs of Dgiarqiie,cit^g them to appear 
and fee proceedings had againft them, and to Ihew 
caufe why the bail rccogniz^mce fliould not be decreed 
to be forfeited for a breach of his Majefty’s inftruc- 
tions. The afk of parliament requires that upon 
granting letters of marque, tl\e Captain and two fure- 
tks lhall appear and give fecurity; but on confidera- 
tions of convenience, where the Captain is abfent, the 
pnfftice of the Court permits fome other perfon to 
appear for him. ^ 

Swabey on the part of Mr. C^erin^ contended —That 
only the two fureties were bound, and that when 
Mr. Geering appeared ot| behi^f of the Captain, he did 
not bind bimfelf perfonally, wd^that therefore 
ought to be relieved^- ^ 

On the other fide it was urged by thp Kipg's Advocate, 
—T hat the bond muft >e interpreted by its own tenor, 
and not by ejttrinfic evidence. That Mr. Geeringlad 
perfonaliy bound himfelf by tho terms of the bond, and 
the*Court could not exonerate him, and lay the bur¬ 
then upon the other two. 1 

JODOMEkr. 
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Judgment. 

Sir JVilliam Scott .—The queftlon in this cafe is, 
whether the fecurity given, is t6 bind the captain, or 
the party who appears on his behalf. Now it is clear 
that Mr. Geering could jjot by any aft of his bind the 
captain, from whom he had no authority j and there 
is no intimation in the bond itfelf that he intended to do 
fo. In the aft of parliament it is fpecified that the 
mafter and two fureties (hall give fecujfity; if therefore, 
the fubftitutc cannot bind him. and does not bind 
himfelf, there is a want of one of the three fureties 
required, and the provifions of the aft are not com¬ 
plied with. In the defeription, it is true Mr. Geering 
appears on behalf of the captain, but wh^ is, the obli¬ 
gatory part of the bond ?« They do all fevcrally confent 
that execution fhall ilTue forth,” againft \yhom ? not 
againft the captain, but againft themfelves, their 
heirs, executors, and adminiftrators.’* It is for the 
parties to confider well before-hand how far they are 
willing to incur that rifle, and if any inconvenience 
arifes from the praftice, it may be altered ; but I can¬ 
not venture to fay, that the undertaking by which Mr. 

Grmw^fubmitted to bind himfelf, does not bind him._ 

^cognizanceforfeited. 
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the BALTIC MERCHA^IT, Smith, Mafter, 
(Indance Qpurt.) 

mjt India voy, wds 2^ procccilmg OH thc part of Chrijiophep 

niud ’iViVS'Ir- WheJilm to recover a fum of mone> Juc to him 
wages earned on a voyage frojn the port oi Lomiott 
Docks.— to the Wefi Indies aijd back. The demand was oh- 
jc^lcd to oji ground that he had quitted the 
before the voyage was complcated. 


• In fuppon$ of the demand the King's Advojcate.r*^, 
This is-'the ordinary cafe of a mariner quitting a fhip 
after her atrival in port, without a regular difcharge 
in writing. The Ihip is a India fliip, and had 
arrived off the Orchard Houfe^ within half % mile ,of 
the Wef India Docks, and there IJlseldon went on 
&ore. If any penalty be incurred it is only a 
forfeiture of one month’s pay to Greenwich Ho/pital, 
by the 2 Geo. 2. c. 36. f. 6. It was fo decided in this 
Court in the cafe of the HibberU (Nov. 1 807.) and 
alfo in the Court of C, B. in the cafe of Frontine v. * 
Frojl (3 B(f and f*«/. 30a.) The mariner’s contrafl:. 
is irregular, becaufe it has not been figned by the 
fnafter, and as no tender has been made on thc part 
of the owners they are liable to cofts. 

For the Owners Daub/ny »—This is clearly a cafe of 
deferdon during the voyage, whereby a forfeiture of 
the whole wages has been incurred, as well by the 
general maritime law, as by the ftatutes a Geo.2, c. 36. 
f. 3. and 37 Geo. 3. c. 73. A (hip has not complcated 
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hflt voyage until fbe is moored for the purpofe of r.e 
flifchar|^g her cargo. It is not material how fmall miVckY^t. 

a part of the voyage remains to be performed; no- 

diftinflion in that refpe^l can be taken. It was fo 
held in the cafe of the Peariy Denton (5 Jdm. 

4-24.). which was a cafe i£ peculiar hardlhip on the 
mariners who quitted the fhip ; but the Court could 
pot relax the rule of law. This Ihip is engaged in the 
Wejl India trade, and is bound by the Ratute (^xgGeof^, 

C. 69, f. 87.) to difeharge her cargo in the Weft India 
P cks, ’This, therefore, muft be confidcred the ter¬ 
mination of the voyage, and the port of deRination, 
for the voyage continues till the lln'p has been fafely 
moored in the docks. The mariner’s contratt, which 
deferibes the voyage to be “ back again to the Weft 
India Docks is decilive of the qiieftion ;** with refpeft 
to its not being figned by the mafter, that is nt>l re¬ 
quired bj 37 Gi'o. 3. c. 73, which regulates the Weft 
India trade, neither is it cuftomary for him to do fo 
The a£l: of Geo. 2. had two objects in view'. By the 
the 3d fedion a forfeiture of the whole wages is in¬ 
curred in cafe of defertion before the completion of 
the voyage, and by the 6ih fedion the mafter is au¬ 
thorized to deduft one monih's pay if a .mariner 
* quits his fhip after it is moored but before the cargo 
is unladen and without a difeharge in writing. The 
cafe of Frontine and Froft was decided on other 
grounds. The defendant did not prove a defertion 
without leave which the Court faid he was bound to 
do. The cafe of the Hibberti was totally difterent 
from the prefem one. The crew weye luVed on a 
voyage from Ualijax to London ; the ftfip arrived in 
the river* and was lafcly moored above the Weft hdia 
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TH« Docls^ when the mariners left It. Four or fi^e dayn 
jikiCHlsT. aftcAvards the officer of the culloms interfered, and 
If T* mailer to carry his lliip to the Weji India 

lio^. * Dachj bccaufe he had forne India produce on 
board. Under thefe circqmftanccs it was faid by the 
Court not to be a defertion during the voyage, but as 
the hiarincrs had quitted the fhip without a diUharge 
ii\ writing It w^as held that they had incurred,the for-j 
feiturc in that cafe provided, of one month s pay. 
But in this cafe there was an aclual defertion during 
the voyage, and confcqtjently a forfeiture of the whole 
wages has been incurred. 

Judgment. 

Sir William Src///.-—This is a fuit for mariner's 

•• * 

wages, inftituted by a perfon who was hired on board 
this veflel in the capacity of carpenter! In a fummary 
petition which has been given in on his part, he flares 
“ that the fhip being in the port of London, and de^ 
figned on a voyage from thcncc to the ifland of 5 /. 
Vincsntj in the WcJl Indies, and back again to the port 
of London, where her voyage was to end and be 
complete, he was engaged by the maflcr to ferve on 
board the faid flup as carpenter tor and during the 
aforefaid voyage, and until her return to the port of 
London*^ He then dates “ that he accordingly failed 
to 6’/. Vincefii’s, and returned with the vefTel to the 
port of London, where (he was fafely moored on the 
19th Aug, 1808 ; that the voyage was thereby fully 
complete and ended, and that on the fame day he was 
difchargfcd from the fervice of the faid fhip.” He 
afTerts therefore thefe two fads, that the fliip was fafely 
jnoor-ed, and that he was difeharged from her fervice: 
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{ind in proof of thcfe aflcrtionp, two of the marincra* T' e 
have been examined, one of whom, Paterfon^ the 

f:ook, merely Rates “ that the fnip arrived in the port — -- 

Oi London, and was fafely moored, whereby the voyage 
was compleated the other witnefs, Henry, goes 
fomewhat further, his account is, “ that on her re¬ 
turn to the port of London, the faid fhip was fafely 
moored along fide another fhip, and her fails unbent, 
and that the faid Chriftophcr Whddon left her, and 
went afhnre, and he never afterwards faw him on, 
board the laid fhip.” There the cafe is left, they do 
pot attempt to aver that Wheldon had received any dif*? 
charge, but it turns out on the evidence of two very 
unexceptionable witr.efl'es, the mine, and Boivie, the 
river pilot, that this mooring of the vefiel, as it is 
called, was nothing,more than lafhing her along fide- 
another fhip off the Orchard-honfe below DlackwaU, 

Now undoubtedly that is not a mooring in the proper 
fenfe of the wo d, which implies the fixing a veflel by 
chains or ancliors in a permanent manner j it was 
merely a temporary fufpenfion of the voyage, by at-? 
taciiing her to an objc<Sl i hat was alfo moveable, and 
depending, not upon the will of thefe parties or of 
any body with whom they are conneded, but upon 
the will of others, the perfors in command of that 
yeflel. In the cafe of Froji and Frojntine which has 

been alluded to, and whicli ^lone has occafioned a 

# 

fufpenfion of my judgment, it is laid down, that^t is 
not neceffary for a mariner to prove his own dif- 
charge: that is thrown upon the other party, and 
therefore the dcfe£f of proof upon that point, would 
not prejudice the prefcnt claimant. B.ut here it is di, 
t'pftly proved by the tpate, not only that he was not 

difeharged^ 
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difchargcd, but that leave to go ou jfhore was pafl- 
tivdy rcfufcd him. The mate fays> that in the 
ai'lerr.oon of th.e faid 19th o^Au^. after he \va 3 left in 
cominaiid of the fiiti fiiipby the faid Jofeph S'.ntrhy the 
niaftcr, a woman, w'hoiri he unde: Hood to be the 
wife of the faiJ Chrijlcphcr V/hcldon, came to. and ad-i 
drefl’ed hetfelf to the deponent on deck, thou;j;h he 
cannot fay whether iu the hearing of the faid Chiijh'^ 
pher WhcLlori^ or nor, he being not far eft*, and then 
aC;cd for deponent’s leave ior the faid Lb. iAcpher 
Whcldon to go afhore. And deponent then in reply 
thereto, told her as was the fad, en account oi the 
iaid firrp not lying in a fafe place, fluit he coaid not 
give leave to any ptrfon, meaning any of the ciew 
of the faid ftiip, to go aftiorc.” And he then ftaies, 
“ that having left the deck of the faid (hip about four 
o’clock in theaftenioon of the faid 19th day oiAugnJl^ 
to get fome tea below, he found on his return on 
deck, that the faid Cbri/IophLr id he!dan had, without 
giving the leafl: notice in his prefence to the mafter of 
the faid fliip, or to any other perfon, and in particular 
without giving notice to the dej)onent, who was left 
in the command of il.e faid /hip, left and deferted the 
faid /hip. And he did not fee him again, till two 
days after the Ihip had been canied into the Wcjl India 
Docks^ where, by her being moored within the faid 
docks, the voyage was complete and ended. The 
pilot alfo fays, “ that in conilqucnce of the defertion 
of tikis man and others, the /hip was expoled to con- 
fuierable danger in the fituatiou in which the was, and 
particularly from her bcipg without a carpenter :** fo 
that here is a defertion of the fttip, as complete in 
point of fad, and as alarming in its confeqnences, as 
• 8 


CUR 
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can well be imagined. It appears that the owners 
were obliged to get other ajUlJtance to work the vejfel up 
to the Weft India Docks, at which place alone flie 
could deliver her cargo, and which muft he confi- 
dered as the proper termination of the voyage. iTic 
queftion then is as to the penally : if the word penalty 
is that which properly belongs to this aft of mifcon* 
duft. That fuch a demand as this, for entire wages 
under fuch condiift on the part of thofe who claim 
them, could have been at any time fupported, is in¬ 
conceivable : if owners are damnified by the niifcon- 
dlift of their mariners, they are entitled upon every 
piiiiciple of rcafon and juflice to a fet off againll the 
dcm.ind of wages, on account of the hazards to which 
their property had been, expofed by the non-perfor- 
luancc of the contrail:. By interpretation of law, the 
foyage is not completed by the mere fad of arrival; 
the aft of mooring is an aft to be done by the crew, 
^nd their duty extends to the time of the unlivery of 
the cargo. There is no period at which the cargo is 
more expofed to hazard, than when it is in the aft of 
being transferred from the fhip to the fliore, and 
therefore the law, not only the old law, but particu¬ 
larly the ftatute by which the Weji India trade has 
been in later times regulated, has enjoined in the 
ftrifteft manner iliut the mariners fliall ftay by the 
vclTel uiuil the cargo be achially delivered. I take 
this to have been always a part of ihc duty of mariners, 
their coniraft is legally underftood to go this length, 
and there never can have been a ti mew hen the owiierwas 
not entitled to feme confidcration againft the mariners, 
on account of the non-completion of the contraft. 
I'liis is a coiif]deration not in modum p^na^ but it is a 
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civil cornpenfation for injury received, c>:l!lif;f]j in all 
reafon and juflice antecedcnily to any Oarute upon 
the fubjecl. In the cafe ot freight, if :i mailer docs 
not execute any part of the cnnriafl, it is in liiicl 
principle a forfeiture of ihe \v]*olc freight, and fo it 
would be in thei’e cafes of wages, though the law has 
not ufuLiily been caiaicdtoits full extent; but from 
that indulgence with which it ha‘ always conteniplatctl 
the intcrclls and even the errors and failures 'f this 
eiafs of men, it has wrought only the forfeiture of a 
p:' 't of the wages by way of conipcnlation to the 
owner for the trouble and rife of the expo lure of his 
property, and for his additional expcncc in procuring 
other alliflance to ell eel tlait which ought to have 
been cfjecled by fuch deferters. I'hcn came thefta- 
tute of merchant feamcn, which contained a claufe^ 
giving one month’s wages to Greenwich Jlofpiial in 
cafes of defertiou, and in the argument which has 
been founded I prcfuine upon the cafe alluded to, it 
is urged as if it was undcrltoocl to transfer part of the 
forfeited wages to that innitiifion. But furely it nevey 
could be the intention of the Icgillaturc to make that 
3 matter of charity to Greenwich lhfp};a,l which was 
already a matter of jullicc due to the injured owner. 
It would be a ftrange remedy to hold out to the mer¬ 
chant owner, who was defimided of the fervice of 
his c iriners by their defertiou, ai*d V'O had his 
cejuitabie right of tlcdv:£Ling from their wages on that 
account, to inform him that nfw he fliouid no lo ger 
have his right of fct-ofl’ agairifi; thefe delinquents, but 
that the wages fliould go as a forfeiture to Greenwich 
IhfpUah That would be to double his injury* 'f he 
Ctfc uf Frontinc and Fro/l produced a great deal of de¬ 
liberation 
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iiberallon among the judges of the Court in which it 
was confidered; and it was there laid down pretty 
ftrongly in the argument of council, tliat the delin¬ 
quent dot's not forfeit the whole of his wagCo, which 
is true. But it was further art^ued that the unifies* 
juiih have debited himfelf to Grccfscich Hofpital in 
.order to entitle luinfelt to make the uedudidn, on tli-j 
ground that the dcduc^Hoii is for the benefit of that 
charity, and not for the compenlation of the owner. 
Now I take the interpreraiion of t!ie cafe to be tliis, 
that it will not entit];' tile ovviicrto fet olf the forfeiture 
to Gf'ceniviih H'jfpital a furfeiLure under ilic flatute 
which he had done in his he ihall have 

complied witii the reoitifiOMns of the llatute, not that 
iie fLilI Icde h;s own I’gl't >'i Jedueling a conipcnfa- 
don due t('/ hiudeli jjerf/iudly on account of the iir- 
periedt ex* o! toe cooti tCl. I iiavo. had oppor- 

lunilit's cfconverlicg widn Ixuih'd peifons wdio 
vo're inteiVi'. .‘.u lu o.-et iudgnieiif, and from wlioni I 
Miuierihiid that tlie autho.riiy of th<.ir opinions con¬ 
curs in furiainiag the prop-'f'.ion that the owner is 
not debar-vJ 1 -v ti’e p.pv:. ee;; '.f the liaiule, from 
tliofc r'ei'.is lu which Ite vets oufiilcd under the old 
law. The li.giflatur.-' never could have intended to 
deprive fi e owTicr of lii.i rem;xiy, wliea it fuperadded 
ior.Miure in favour of the liofpita!, which was to 
iie obtained in the nioiks it has preferibed. This 
1 ',k not, I think, in any manner interfere with 
)he piinciple which ! have laid down, that the owner 
I.-; at liberty to let ojf the compcnfaiion to i.’dch he 
is entitled agaiiifl a demand for v/ages independently 
of tliat itatutc. But the prefent cafe goes a great deal 
further ; it is true the vcilel had arrived in flie 
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b^lti voyage was not fin’fhed, it was ftifl to be prd- 

M»Ke;iANT. fecured. The acls which have pafled, having made 
^ India Docks the only plac j wliere thefe cargoes 

»«o9- can be dil'charged, the voyage can only teiminatc 
there ; the vell'el has not, till then, surived at her final 
moorings. Her port is not the port of London^ gene¬ 
rally, but of that particular portion of it which is ex- 
prefsly and exclufively appropiated for the reception 
of IP'eJl India fliips. It is, therefore, a defertion dur¬ 
ing the voyage, which by the old law, as well as by 
the ftatute, works a forfeiture of the whole wages* 
and it is a cafe of a very flagrant nature. The mate 
fays, that being fafely moored in the IVeJl India Decks* 
her voyage was complete and ended, and no doubt 
that is the right interpretation. The mariner’s con- 
traft has been exhibited, which is drawn up in a very 
flovenly manner, and it has been fuggefted that Ihe 
words IVed India Docks may have been put in after¬ 
wards ; be that as it may, the port of London muft 
in this cafe, be taken to mean the fVeJl India Docks, 
becaufc it is there alone that the cargo could be 
delivered under the ftatiitabfe regulations. 

Wages forfeited. 
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TWEE GEBROEDERS, 

queftion m this cnie was, Avhcdicr this Du/d? j, 
fhip, and cargo, w’cre procciltcd hy a Ihifijh I,"' 
licence fjuiid on board, in which the parties h^d 
tihcnifclvcs fnbfikikL-J Si, M(}r!m*& for the port of 
BcurJi-aux. 


JUOGMF.NT. 


Sir IVtiliam Scoft ,—Thie 0::p was 'ahc’T), on a voyage 
from St.Mr.riin's lo Dover, v;ith a cargo of lalt, uridtr 
a ISriij/tj licence on board wJiich has evidently been 
altered. It is admitted that the licence was obtained 


for the avov/ed purpofe of bringing av/ay a cargo 
from Bourdcaux to any port of this comitry j bur the 
parties having, f.»r fome reafoii or other, changed 
their intention, it had been altered fo as to accom¬ 
modate it to the preJ'cut voyage, and this without 
any communication with rlis Majeliyhs Government. 
It has been faid that fpccifie licences were at the dine 
obtained for the purpofe of carrying on this trade from 
St, Martin's, and that the deviation cannot, therefore, 
be confidered as contrary to the policy of Gfivern- 
meat; but I cannot confider that as a fufficient ex- 
cufe, fuch an alteration can only be made upon a 
particular reprefentadon, leaving Government to 
judge of the terms on which it may be proper to 
comply with the requeft. “What is the ground of 
the policy of granting licences at aiJ, but that Go- 
▼enwnent may fee what communication is going on 

with 


ifrtV, 


» I p 

r. Iki.Kueat. 
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T!>e w''h the cneiny ? And, therefhrr, I do not think 

€r!iroi‘i*r«s. that a cafV, in which »he n al port is ii« t liil'clofed, 

--d.'cs come within that lailtii'.Ic of iiacrpretation 

*609. * v’liirh ihe neccfliries of ctiinnierce nv;-iit i(»krare. 

If there wis no diniculcy m oLt.'inh';c liciiiccs h.r 
this li'sde in li:!t, v\h\ •Aas not a dirc!ofvi|-e made hy 
the paniC' ot their infentiont. ? It is faicl, that 
th s fait was 10 be cairicd on to IJ.diand ; ai d 
certainly ptima facie the importation of Vrcnch fait 
into thill toiiTttry is not a commerce which is u'diled 
to any very hivonrablc confidtraiion. There may, 
at the fame time, be very fufBcient commercial rca- 
fons, oiiknowu to this Court, for fucli a relaxa¬ 
tion ; but it mulh be cicne under the inuiiediate eye 
of the Government. Fariies cannot be permitted to 
take licnices for one purpofe, and apply them to an¬ 
other ; in fu<^h a cafe, it would be going beyond 
ilic powers of tills Court to extend its protedion. 

Ship and Cargo condemned. 
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i-.’i'ORIA, olher-xtfc ALFRE1> THE GREAT. 
(Iiiftar.ce Coin-!.') 


iJOji. 


T his was a caufe ofliio oiWiiluim iino/i (hipap. 

rr^ • 111 1 *' .•'* •‘•Tit 

FuiJal!^ ihc ior.vcr uv.uij.iii *i Mr* 


V, -r. J Ciit* 


Tiiv:ificra the a^rerted owner i-i iHo.n. Tiic h*ij> to .^-r.-v 

* c nt/s rn.*-n* 

was fonneriy BriiHJ}. and h :.-1 b -i '.Mntnred .y Al'ri'nch “■’* 

privafetr i.t' ar->'s the i:i>ter ,.iid or (.V* y<.;:r i>.oy. and ;.i •. 

• I »•> / - • ■•• 1 1 ' j '» rv 

r irrii.’u io ront^-vedru jn . 7, l e". aitv.-r v'.n‘’li ."lewas v,,..f 

x„ th.-. .-.j.-to. by n :-u.., - Tr- 

At i»i'j 0 ''n-.i''.'-n. ni -el''i''’biiiries 

hjt\\een the :in l /■;. me ol' fha 

* ' 

provir.ce of C.-j/Z/e/V/ pa.T* ® r-i :\c\ d I vd ii,.j th Seht, 
looS, f'-r tile brnue.lraiio‘5 a';! ri: 

and c-u the loih or 'y::pttmb€:- jv>{.' 0 .’n;e<.! Don 

yof:f bCul'J<.ro.'i i’m h* co^ntniliiiaie/ f a* tile DL' .!/>;reof. 

”rh:s (i)'p beiiii;- eonlidcrcJ a.s fnnih prapi'rfy wa* 
broiit^hr ivKm\ Pi/it, vedra iO Cot nrina^ there fold 
bv ihc coinnilhion. r to IMr. s 'uvanerd. I b)on tlic ap- 

•' A A 

{ roach of ilte Frcncb :it’v.)y to Ccrum.a, TTia Divafierii^ 
wiu> wv.s jl njcrahcr of the Junta, caufed the veffel to 


be laden with a.s much ot his property and tSects, 
as he could collecf, and embarked wiili his i inily for 
EtvJanJ, where he ft)on afterwards arrived. I lie 
only papers on board were a copy of tiic abt for the 
fcqueilratiou of French property, a paper relating 
to the appraifemsnt of the Ihip, and a ccrtllicafe of the 
Englijh confuljftatingthat the Vitoria was obliged, by 
the fituation of affairs, to quit the port without being 
able to procure the proper documents. Tlie jiBfcnce 
of a bill of fale was accounted for by Mr. Tavanera, 
VOL. I. H who 
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5 » 

^ Tk* tvho ftated that it %vas intended that a formal docu* 
oiheiwife * nient of thc fale of fhip flioiiKl be made out to him^ 

2S the coiifufion fubiidcd ; but that the fub- 
fequent occupation of the place by the I'raich prc- 
vented this from beiijg done. 


On the part of thc former owner it waj eontended-— 
That there was no ]>roof of the condemnation by the 
Prize Tribunal at Paris ; that Mr. Tavaner^t, who had 
an immediate intereft in ellablilhing that' fatf, could 
only fpeak to his belief.—That the fentence fliould 
be produced, in ordci* to enable the Court to judge 
of the legality of the conrlcnmalion. That the pro- 
duftion of that document was allb neceflary in order 
to afeertain thc date, bccaufc if it llinukl turn out that 
it took place after the difl'olution of amity bctw'cen 
France and’ Spain., they w’cre no longer allies in thc 
war, and in that cafe the condemnation by the French 
Tribunal at Paris would not be legal. That fup- 
pofing the condemnation to be good, Hill it fliould be 
rccollcflcd, that when the Junta of Gallicia laid their 
hands on this fliipthey were afling as the allies of this 
country. That it was in the nature of a re-capture, 
and that Mr. Calderon had gone beyond his duty in 
proceeding to difpofe of the vellel. That it could 
not be confidered as thc aft of the Junta, by whom 
nothing had been done or could regularly be done to 
dived the French proprietor, if there had been fuch a 
condemnation of the property at Paris as really to 
give him that charafter.. 

For Mr, Tavanera it was contended the 

t 

former owner was completely divefted by thc fentence 
of the Prize Court at Paris 5 that although that fcn- 
" 12 tence 
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tence could not be produced, there was an affidavit by 
Hnd^, a clerk in the employ of the French captor’s 
agent in Spain, who fpoke to the fad, and to his hav¬ 
ing been in poflfeffion of the fentcnce of condemnation. 
That the order directing the fequeftration of French 
property, and the authority given to Calderon to fell, 
was a fufficient ad on the part of the Junta to con¬ 
vert the property; as, by the law of Spain, a fentence 
of condemnation was not necelTary for that purpofe. 

juDOMENT. 

Sir IVilliam Scott. —This is a queflion arifing on the 
claim of a former owner of this (hip, which was origi¬ 
nally Fritijh, but had been captured by a French pri* 
vaieer in 1807, carried to Spain, Under the cir- 
cumftances in which the fliip quitted Corunna, the 
port from which flic failed to come to this couiitiy, it 
is not furprifmg that there fliould be a great deal of 
obfeurity refpeding her former hiftory. The ufual 
documents and Ihip-papers were not on board ; and 
there is a certificate of the EngUjJ} Vice Conful at 
Corunna, Hating, that owiag to the fttuation of the 
place at the time Ihe failed, it was iinpoflible to pro¬ 
cure them. The account given by Mr. Tavanera^ 
the prefent owner, is this, “ that in confequence of 
intelligence being brought that the Britijh troops were 
retreating, he was apprehenfive that the French would 
take poiTeffion of Corunna, and he therefore uurchafed 
this (hip of the Junta of Gallicia, with a view ot quit¬ 
ting the place. That accordingly, on the jyth of 
January, when the Englijh Troops embarked, he went 
on board this veiTel with his family, and in* a few 
days arrived at Weymouth'* In another part of his 
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otherwi(r 
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Griat. 
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evidence he ftatts, “ that die fhip v as captured from 
the EngUjli by a French privateer, called the General 
Maribiy and was carried into Ponteredra in the latter 
end of the year 1S07, as he believes; and that flic 
was condeniiicd by the 'iVibunal at Paris as being 
' Engltfi property.” I cbl^rve too that the fails, and 
other parts of her equijnncnt, had been vvarehoiifed, 
from which it may fairly be ini'erred, that the fliip had 
lain for feme time in i\icSpanifij port, therefore it 
may reafonably be prefuincd that condcmnaii<L,!' had 
taken place. Under fuch clrcnaiflancts the Court 
would have allowed the party (he c'ppurtimity of mak¬ 
ing further proof; but there is a very fatisfadory af* 
lidavit, by a perfon of the name of Uufh, wlio Hates, 


Martin, by whieli this vi i'kl 


1 the hoi’fc 

; of l>, 

:7 and Co. 

f the . /! 

ih j?!i\"UC's 

:r Genera^ 

vi'fiel X'-;'. 

d j t ill t^ 

and diat 

!ijiC’TaiY 


i'.i regard 


r * ^ • 

„ 11 fj'f J < C 

.'..hilc the 

to C'l.i.'.hl 

V. C li. *. » 1 4 # J cl 

tir.t there- 


: ih.w f-J ihip 


of in the Prize "I’fii’u* 
and cargo v;ere r’C'jotdi'.ioiy ecpdvitinr.i as lawful 
]frize to \hc French by fL’-: .n e of t!'c faid 

tribunal, and ihc u‘:rLV.cn (he 

j \.y ^ 

^panijb RcTidenl at du' Fr,r\-h ff'u'i:, was rc.‘;af;.t.d to 
Urbieta 2nd C,o*' /.rd he pvdilively fwears, ‘Mhat 
he has perufed the kiid icMciicv', which he h wl i*i 
his own pofledion, and dial: he attended with the fame-, 
at the odice of the Tribunal of War at C'jrunr.a, for 
the purpofe of expediting the fale both oi' fhip and 
cargo ; that in ccnfajucilce tiiereof the faid Cup and 
cargo were put up for fale, but fuch fale was after¬ 
wards Jufpended, owing to Ibme dilputes with the col- 
ic^or of tnc culloms, and during that period the re¬ 


volution 
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volution in Spn'in took pkice.” The condemnation of 
thivS veflel,m the port cTan ally by the French 'Tribu- w’terwfe 

nalj is perfcclly legal, and by that rentf*;'ccTae former great, 

owner is divefted. He could have no intereft 19th, 
in her fubfcquently, unlefs? Ihe had been recaptured »8o9* 
Irom the French by a BritiJJj criiizer, or by an ally, 
with whom we have ti caries exprefsly ftipulating for 
reftitution cn falvago. Our law has laid it down, 
that Dntijh recaplors a.re to reftore to Briiijh owners 
on falvage; and iris p(jiiiblc that feme fuch ilipula- 
lion may be nsadc with the prcfeiil Government of 
tipiiin., but until that is done, the Britijly owner can_ 
liave no rl<'ht to claim reflitution of the vcfl’el from 
the porfon who is Ici'.ally in pon'cmcii of her. Our 
own local regulnlioiir, aie t'or appli’ -iMe, as rules cf 
aulhoriiy to the cafe o! n captiir*.,; ven hy allies in the 
war, who proofed i>y dhU iviit r'L'.-., and It is by no 
means the uilpofition ofibb cf'unrryt ' f'’-ce the regula¬ 
tions of its own dornellic policy i-.j-.nn ether coeniric::. 

Uiilefp, therefore, it could he Ih.v wn :h:if ib? new 
treaty, which we have not iccn, d,rrtnidc f riM< h 
cafes, and that it has a rcirolptdive t-ihei, 
proprii-ior ha''> no iiUircd in the cjULflitm ; he is out 
of Court. It nppcr.rs that the itiip was kized by the 
Junta of GnUit'ia as French pivipcrty, and was brought 
round to Corunna^ where it was fold to iV'Ir. ‘Favancra^ 


under their authority. It woidd be ahi'urd 10 fay that 
the Junta were not compcfcnt for tins pvu'pofe, when 
they w^ere pollefledof the fuprenic aui hority oi ihecoun- 
try, embracing, of courfc, tlie adniimlty, and every other 
jurifdidion which can emanate frmn the fovereignty of 
the (late. I think the inftriimenf, by which they dii^ecled 
the fequeflration and fale of this vcdcl, is an fuf- 
/tciently formal as air Admiralty procefs on their part, * 

H 3 
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even if by the law of Spain a formal fcntcnce of con¬ 
demnation had been ncceflary to give validity to the 
transfer. 

Ship reftoi'cd to Mr. Tavamroy the Spanijh Owner. 


THORSHAVEN, and its Dependencies. 

I N this cafe the King's proftor intervened for the 
Crown, and prayed to be heard on his petition 
againd the condemnation of certain goods and fpecic 
proceeded againfl as prize to the private fliip of war 
Salamine. Itappeared that Captain Baugh of hisMajefty's 
fliip Clio^ had attacked the callle of Thof jhaven, in the 
iiland of StromoCi on the 16th May 1808, and obtained 
poflfeflion of the place under a capitulation confiding 
of three articles, by which it was ftipulated that the 
caftle and batteries fliould be given up, that the gar- 
rifon fliould not ferve againft his Britannic Majefty 
during the term of one year, that all private property 
fliould be refpefted, and that all government property 
fliould be at the difpofal of the captors. Part of the 
public property was carried on board the Clio, and 
Captain Baugh failed foon afterwards, without leaving 
any of his own people upon the ifland, but entrufted the 
charge of it together with the cuftody of the remainder 
of the public property, to the Danijh municipal officers. 
About a fortnight attei* this, Gilpin, the commander 
of the Salamtnc, landed with a part of his crew, with the 
intention of ftorming the fort, but upon being informed 
of the* capitulation he re>enibarked and put to Tea. 
Having, however, in the courfe of his cruize obtained 
intelUgence that feme merchandize and monies belong- 

« ing 
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ing to the King of Denmark had not been delivered up 
under the capitulation, lie returned and took poffefTion 
of the property in queflicn. 

On behalf of the Croivn, The Kinfs Advocate and 
Arnold conlended^Thixt although there was reafon 
to fuppofe that the property now proceeded againfl: was 
private property, and I'o far it would aggravate the 
wrong if any had been done, yet the main quellion 
was, whether there had not been aprevious capitulation, 
by which all the property on the ifland had acquired 
a new character, or fuch an appropriation as would 
protect it from feizure. That as there was nothing to 
Ihew that this was public property except tlie allidavit'? 
of the captors themfcives, and the court had that it 
would not take that fact merely upon their tefiimony, 
the difeuflion of that day muft be limited to ihe articles 
of capitulation. That under thofe articles tlieie was a 
total fvirrender of all public property;—that there was 
an entire extinction of all the former rigbrs of property, 
which veiled in the King of Denmark, and a transfer 
of thofe rights to the Crown of Great Britain j—that 
by another part of the articles the private property of 
the inhabitants was to be protected, and upon theiur. 
render of the ifland Captain Baugh had a right and a 
power to grant them protection from the arms of the 
fovereign under whofe authority he aCled, and in whofc 
name he acceded to the conditions of the treaty. 
That when Captain Baugh went away he did not by 
any means give back the ifland, but he felt that it was 
neceflary that fome fort of* government fiiould be left 
there, and he entrufted that duty to the Danijh munif 
cipal officers. That they were not reftored to the 
exereSfe of that authority which they had before, but 
new authority was given them, derived from the Ibve- 

H 4 reigft 
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Th-.ihavin. reign to whofe arms they bad fLrrendered ; that from 
ue i ill character acquired by this property and by the 

i8oy. ifiind g’encrallvj it was no longer open to an attack by 
his Majuly’s arnis. 


For ihe Pnvntc^'r^ Adams^ and Jenner referred !o 
that part of the acl oti petitionin which it wasallcclgcd 
Cap; I’ll whilfl cruizing oii \ht Faro 

Iflaiuls received intclHgcnce that fotne ;.:.‘'Tny*s vcflcis 
were lying' in T}>orfhavcn^ in the iflund of Sirc^'nit ; that 
the faid iiland being a j)]ace of confiderabic ftrength 
a* well aa ot ad vaiilage to the tr)cmy_j he conceived it to 
be his duly to cap;ure the faid ilUndjif poflible," and 
contended, that a;> Captain Bavgh had afted wiihout 
i»ny avith. .rity lr<>m his govcriiimT.t, the capitulation did 
nor partake of the nature of a treaty, that it could be 
coniieered in no other light than merely as a perfonrd 
a,L,i‘.'cn‘'-j)t bet * ten h:m ai.d tlie governor of the place, 
in which Captain Bavgh fiipulau d for that v/hieh it was 
aloLe in .jis p(;\ver to grant, namely, a limitation of his 
ov.ii rights as captor. That it was not intended to 
.. d others wl.o were no parties to the agreement; 

-1 V diis capitulation government property was ‘to 
^ . re dilpolal of the captor, and that they had clif- 

*: ■ a (d it by can)hig away wdiat they thought proper, 
u , i..iiro)ing a part and by leaving the remainder be- 
o. : 1 hdt the proteclion granted in the articles went 

lurthev than the perhms and pioj>erty of the eairi- 

h.: '.at :hv .tihdbitautswerenot included, but Wi re left 

c( noil ion of pertons from whom the hoiTile cha- 
r.r u-wrs not taken off. 'That Captain Baugh had 
iyri left any Bnti/h force to keep pofflTion of the 
ifiand, rnd that the Brltijh flag was htufteJ only while 
the Ciio was there. lhat it was only material to af. 
certain whether this was publick or private property, 

with 
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■with a view to repel the infmuations which had been t 
thrown out againfl the commander of the privateerj 
who had Ihewn every difpofition to refpedl the c.'pitu- 
lation. That the Clio did not intend to return, and 
could not preferve her rights by an. enemy's municipal 
officer, that the inhabitants ftill continued Danijh fub- 
je£i:s,as there had been no transfer of the fovereignty nor 
any llipulation refpefting them, and confequently that 
their property was open to the attack of any other 
Briiijh cruizer, though Mr- Gilpm had been anxious to 
avoid giving them any molellation. ‘That this part of 
the public property reverted to theGovernment; 
XhcDa 7 i}Jh municipal officers naturally remained in pof- 
fcfTum of all that was not deftroyed and could not be 
carried away by the C//o, and therefore, that it was 
impoffiblc to fay that it could in any manner be conft- 
dcred as the property of the Crown of England. 

In reply.t The King's Advocate and Arnold contended--^ 
That the objedion that this capitulation was not to be 
confidered as a treaty, bccaufe Captain Baugh afted 
without authority and fclely with a view to his private 
intcreft, was not fnlfainable. That it could not be de¬ 
nied that officers in his Majedy’s fervice were compe- 
to make treaties upon the furrender of any place to 
his Majefty’s arms though fuch treaties ; have only the 
form of articles of capitulation until their final ratifica¬ 
tion. That the objeil of Captain Baugh was a national 
objed; it was to reduce this ifiand in order thaf his 
Majtfly’s government might afterwards take further 
fteps refpeding it. That it’ could not be denied that 
the interefts of the whole ifland were included in the 
capitulation, which was made in the names of the two 
fovereigns. That it was clear from the fiipulation 
refpefting private property in the third article, that it 
extended to all the inhabitants of the iiland. That 

although 
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although there had been no formal |r3tnsfcr of thefove- 
reignty, there was a pofleffion which gives all the 
rights of fovereignty during the war Jure belli, and 
therefore if the court fhould feel it neccffai y to decide 
on fo extenhve a queftion, it would conhder thcl'e per- 
fons as actually under the protettion of Great Bri- 
fain. That the capitulatio-n was equally effeclual for 
the pxoteclion of all property public and private^ for it 
difpofed of all; private property it protected, and pub* 
lie property was to be given up, and the privateer 
therefore could do no more than feize for the Crown, 
That it was impoffible i© fay that the capitulation wat 
at an end when the Clio went away, for if ib, ftie might 
have returned the next day, and have feized all the 
private property in the ifland. 'i’hat Ihe had difinanrled 
the fort and ftripped the Danes of their nu ans of de¬ 
fence, which they had furrendcred upon the faith of 
the treaty ; and if the treaty was to expire on her de¬ 
parture, any fmall privateer which could not have; 
attacked the fort itfelf, taking advantage of tlie fact 
of capitulation, might have come upon them in 
defencelefs Hate, and made prize of every tiling upon 
the ifland. That fuch an interpretation of the capitu¬ 
lation would be produflive of the moil ferious confer 
quences; it would be a breach of national faith to., 
wards thefe perfons who had furreadered their own 
means of defence, under a treaty which was to proteift 
them from the operations of his Majefly’s arms. 

Court ,—I take it that the operations of privateers ar^ 
conhned to the attack of fortified placet on land. 

That is the reflri^lion : by the 9 th feflion 
of the Prize privateers are not entitled to capture 
private property on land; now this had ceafed to be a 
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fbrtiHed place, it was completely diiinantled, and it is 
not in the power of the Lords of the Admiralty to grant 
a commiflion that would give the privateer an intereft 
in this property; if it is to be made the fubjeft of 
condemnation as public property, it mult go to the 
Crown ; if it flieuld turn out to be private property 
our prayer is, that it may be reftored until a claim is 
given by the lawful owners. 

Judgment. 

Sir Jf'llliam Scott* —This is a proceeding of a very 
lingular nature, arifing from the capture of this Danijb 
iiland by one of his Majefty’s fliips of war, and a fub- 
fequent feizure of certain property found there by a 
commiflionedprivateer. The particularcircumftances of 
the tranfaflion are ftated in an aft on petition. On the 
part of the Crown, it is alledged, “ that Thomas Baugh 
cfquire, commander of his Majefty’s fliip Clio, wbijft: 
cruizing with the faid fliip off the Iflands, received 
intelligence that fome ^ enemy’s veflcls were lying in 
Thorjhaven, in the ifland of Stromoe, one of the Faro 
lilands; that the faid iiland being a place of confide- 
rable ftrength, as well as of advantage to the enemy 
from its iituation, the faid Captain Baugh conceived it 
a duty incumbent on him to capture the faid ifland, if 
poilible ; and accordingly, on the 15th of May iHoSf 
having arrived off the ifland, he anchored the Cl/o 
within half gun-ihot of Thorjhaven Caftle, when the 
Danijh governor confuted to a furrender of the ifland. 
That articles of capitulation were entered into, by which 
it was provided^ that the callle and batteries, together 
with all the arms, ammunition, and warlike ftores, 
fliould be delivered, up to the Britijb force; ftiat the 
garrifon ihould inarch out with the honours of war, 
and engage not to ferve in any capacity againft hit 
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Britannic Majefly, during the term of one year ; that 
all private property fhould be relj3ei ted ; and that all- 
Govcrnii'cril properly iliould be at the difpolal of the 
captoi'i;.” ! he I'jghrj therefore, of tl\c privateer to 
capture ;;nd j^roceed againil this property is denied by 
the crv)*.,’u, i tt the ciutind ihat it was oroictfed under 
thifj eap.iulatlou ; bui it is conteudeii on the part of 
the privatceij ihal lire capitulation was not a valid pro- 
ccehingj bec.iuic ii orip/mated \^-hoIiy in iL:* mind of 
tile co:nni:i;'jd.,r of the Clio, aud wa.s not the reiul*’ of 
any inltroc'uons communicated to him from govern- 
iiicnt. iv.»\v iLeie are inllancei. iunuaicrabie in which 
it has been held by this couit, ihuL ua officer not im¬ 
mediately undei' iho e)e of guvcriun; jtr, may originate 
iuch exueduions, fui[;‘Ul io a rL fpotjihilily: and that 
govcT'- ■ in tl’.e prefeiit iin'i.’.ncc, has approved of 
wIt' . ^ one, is d.::non;tr:iLLd i)y this circumftancc^ 
rown is here liandiag upon the aft of Cap- 



ard claiming an intcrefl under if. It isj 
Zijerefore, as much an authorized capitulation, as if 
Captain Buugh had gone out under fpecial direflions 
to make the capture. If the Government had difa- 
vovved and uiLlaiiucd the whole proceeding, and had 
faid, we do not think this remote ifland a proper objeft 
of the public force, there might have been room for 
the objeftlvii ; but looking to what has actually been 
the conduct of Government, it muft- be confidered as 
giving its fandtion to the whole tranfadliun. The object 
of Captain Baugh, as it is flateddn the aft, was not 
merely to reduce the fortrefs, but to capture the 
ifland, and the capitulation which was entered into 
between him and the governor who had the chief com¬ 
mand, was not made in their own names, but in thofe 
of their refp>edive fovercigns. Now W'hat is this but a 
public convention ? it i§ a treaty bearing the (lamp and- 

imprefs 
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fmp'refs of public authority, between perfons afting in th 

the names, and as the reprefciitatives of th^; govern-' " ■■ ■ 

. * • . Junf 

ments to which they belong. In the fall article it is lUj. 
{lipulated,“that thecaiUe, with all the arni’ aiivl cuiiinu- 
nition, (hall be deliveitsd upin other woiJs, that aii 
the means by which the Danjh govcrnnierii could keep 
a forcible polfeflion of the ifland, fliall be put 
the hands of the Brilijh. The next h', •* diet the gar- 
rifon lhall not ferve againft his Maji H-v for one year 
and the third article, which is the ino.O. periineiii to 
the prel'cnt enquiry, provides that “all private i>"operty 
fliall be refpccled.’’ By which I undr.rdai: I, not 
merely the property*of perfoiis bt’longing to the g'ar- 
rifon, but of all the individuals under i's protcaion ; 
for the furrendcr of tlic fortrefs was in f and in al^ 
reafonable underll'anding, the furrendcr the illand, 
and it was fo atSled upon. Tlie fame crricle then 
goes on to lay, that “ all public property fhall be at 
the difpofal of the capiors,” referring undoubtedly 
to the public charafler in which tliey pro/efs to treat* 
and not to the aflumption of any right to difpofs 
of it on their own private accoiftit. It is merely, tliat 
it lhall pafs into the polTellion of the captors, for the 
purpofe of being brought to adjudication, fubjeft to 
the legal confidcrations applying to fuch property un¬ 
der our own internal regulations. It has been argued 
much at length upon the effedl of fuch a capitulations 
that it does not convey the fovereignty ; but though 
it may fiot operate to the dired conveyance of the fove¬ 
reignty, which is ufually kft to be determined by 
treaties of peace, it transfers a prefent poircffion to ^hc 

capturing pow'er, fubjedt to the fr^’ -:t- ^ 

and treaties 5 it is part of its p*-.; .. - .i r. ^ 

perhaps part of its ultimate ju:. .. < ■ ..u?. 

fliat when pofleffion of the ifau.u . 
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TaoniHAvjiif. tijh colours were hoifted on tke callle; now can there 
be a more direft aflertion of Britijh jurifdi^don, or a 
' more entire diverting of Danijh authority than this ? 
It is not clear whether the Englijb flag was ftill flying 
at the time of the fecond capture. When Captain 
Baugh quitted the ifland, which was in a few days 
after the capture, he did not leave any of his own peo¬ 
ple to keep poflfeflion, but entrufted it, together with 
fbme public ftores and treafure, to the charge of the 
Danijh municipal officers, whom he commiflioned to 
a£t provifionally j having accepted that truft, if they 
removed the Brttijh flag, it was a breach of duty on 
their part, which will not deprive the Britijh govern¬ 
ment of the rights acquired by the capitulation. Cap¬ 
tain Baugh left the Ifland it is true, but how did he 
leave it ? He did not relinquifli it on the part of 
Great Britain^ but, as is not unufual, deputed the for- 
mermagiftracy to maintain thepublic tranquillity under 
a new authority. It is faid to be hardly credible, that 
Captain Baugh would have left this treafure behind if it 
had come to his knowledge, when there could be no 
difficulty in bringing What may have been his 

views in fuffering it to remain, is not ftated, but if it 
is neceflary to fuggeft a reafon founded on public con¬ 
venience, I think that fuggeftion might eaisiy be fur. 
niffied from the obvious policy to be obferved in refe¬ 
rence to a newly conftituted government in a remote 
and newly acquired pofleffion. The ad then ftates, 

“ that fince the faid furrender or capitulation, the faid 


property has been illegally taken pofleffion of by Baron 


Hompefch, and others, coheerned in the ■S^As/am^pri. 
vateer; which treafure and other public property, was 
and is within the true intent and meaning of govern* 
raentproperty, as fpecified in the thirdarticleofthecapi. 
tiiiatkiny aod that if any part of the property taken was 
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private property, it is protefted from capture and con- 
fifcation under the fuid 3 d article.*' Now what was the 
condition of this ifland under the capitulation ? I con¬ 
ceive that nothing can be more clear, than that if the 
capitu&tion was not difavowed by the Britijh govern¬ 
ment, it was binding upon the refpeftive parties: it 
was a llipulation operating on the Danes to give up all 
public 'property, and on the Britijh to refpect all pri¬ 
vate property. Suppofc that the Englijh government, 
without diiUvowiiig the capitulation, had fent a force 
the next day to take pofleifion of the private property 
in the ifland, could there have been a more outrageous 
breach of public faith ? On the other hand, what was 
the obligation on the part of the Danes / they were 
bound to ^ive up all public property, and if any was 
kept back, as it is alledgcd on the part of the privateer 
that this was, it was kept back in fraud of the Britijk 
government, in whom it already veiled by compadl, and 
being fraudulently withheld, it did not become again 
thcproper^iy of the Dunes. By the capitulation the 
Jin^/ijh government l^ccanie legally entitled to the 
whole of the public property, and this feems to be ad¬ 
mitted in tlw a£l on petition, for it is there Hated, that 
the faid (hip Salamine having arrived at Thorjhauen^ 
the faid Thomas Gilpin^ the captain of the privateer, 
and part of his crew, immediately landed, in order ta 
ftorm and take polTtflion of the fort, but found that it 
had l:)een about a fortnight before partly deftroyed by 
his Majefty's (hip Clio * that the Clio had quitted the 
faid town without having Jeft any part of her crew, 
after having taken on board fuch of the public (lores 
and property at were found in the faid town and delu 
yered up to the faid Thomas Baugh as government 
property under the article* of capitulation, the purport 

of 
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Tbaumatiit. of which capitulation was communicated to the faid 

. . ' Thomas Gilpin: that in confequcnce thereof, and ih 

^*"1409!’' full perfuafion that all public ppperty had^been given 
up to the faid Thomas Baughy he the faid ‘Thomas GiU 
pin, his officers and crew, the following day rejmbark- 
ed, and went to fea.^* The a6l then goes on to ftate, 
that “ having been aft erwards in formed that certain goods 
and monies belonging to the King ol Denmark had been 
kept back, the iziAThomas Gilpin returned and tookpol^ 
feffionofthe property in queflion.’’ Here them*]? diftinfl: 
admifiion that the capitulation operated, and was intended 
to operate upon the whole of the public property; but 
fay they, fomc of the public property was not delivered 
up! Whether it was fraudulently withheld, or whether 
it was left there for the purpofes of government, or 
the convenience of the captor, docs not appear; but 
fuppofing that it was furreplitioufly detained, what wa^ 
the duty of the privateer ? Certainly upon making the 
difeovery, the only proper courfe was to take pofi'effion. 
of the property as falvor for the Crown, and to notify 
the circumllance. To fay, that in this IHort period of 
time, the capitulation and all its confequcnces were 
gone by, while the inhabitants claimed protc£lioii 
under it, and while this qualified pofleffion of the 
iflandfliil continued, is contrary to all rcafon. If pri¬ 
vate individuals had at diat period a right to ffieller 
their property under the capitulation, the Britijh 
government had ulfo a title to all public property under 
the fame capitulation, it is clear, that it the property 
was fraudulently withheld, it ought to have been taken 
pofleffion of for the Crown of Great Britain, and the 
private captors ought not to have attempted to appro, 
priate k to themfelvesby fetting up a title of their own. 
It is hardly neceflary for me to enter into the other 
" topics 
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?v>pici which have been thrown out in the arjrunient ; tm® 
but us they have l)een touched upon, I will jufl: flute 
jny o{)hiion, upon one which is, that the com- 
nihrions of privateers tlo not extend to tl?'' capture of 
private property upon Jand ; that i;* a right which is 
not granted even to llic Li.’rig’s rrn’j’^s. Tiic words of 
the third fedion cf the prize :;tVi extend onlv to the 
capture by any of his Afajelly’-: fjiips “ of any fortrefs 
upon the land, or any arms, atrununidon, ftcres of war, 
good.s, nierchaucilze, and treafur;- be'ifmging to the flare, 
or to any pubUc trading C'-nnyany oi tijc enemies of 
the crown of Cr^a/ lit it liii upon th i ;;;dd’ Ifcie then 
theInfereds o^liie Miiig'c cruir'^rr,a.., exprcfdy limited* 
with refpcci to the pr.>pmPy in v.hicii il-e cupiors can 
aerjuire any iiUcrctl of liieir own, the f.-ue tldl referv. 
jng to ilf if all private pn'j:?rty, in order that no 
tomplation might be luhl out for unauthorized expe- 
diiion.s againil tlie fuLiedis of tlie Enemy cn hiid 
Widi regarvi to private uiijr; of war, the J^ords of the 
Admiralty are empowered by llic 91 b feciio?i,'toif]ue let¬ 
ters of marque to the commanders oi' any fuch /hips or 
vcfie:*—lor w'hat purpofc? ^Vhy “■ for the attacking 
aiivl taking any place or fortrefs upon the land, or any 
jhip or veflel, arms, aminu;dtioii, florc.s of war, g-uxls, 
t-r merchandize, belonging to, or pofleded by any of his 
Mijelly’s enemies,’’—where? '•‘in any fea, creek, 
river, or haven.*’ I peifedly well recollect that it 
was the intention of thofc who biought tins bill into 
Parliament, that privateers Ihould mv. be allowcvl to 
make depredations upon the coafls qI the enemy for 
the purpofe of plundering individuals, liar which rea- 
fon diey were reftridled to fortified places and fortreffes, 
and to property water-borne; and, therefore, although 
I am not fufficienily informed as to the precife nature 
VOJU* I. I of 
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of this property, yet taking it to be private property, 
and not within the reach of the capitulation, it is that 
in which the privateer has acquired no legal intereft 
under her commiffion. I cannot difmifs this fubjeft, 
without at the fame time obferving upon the conduct 
of the perfons concerned in this privateer, in terms of 
Come difapprobation. When they found this public 
property, which underthe capitulation enured to the be¬ 
nefit of the Crown of Great Britain^ it was their duty 
to have given notice to the Crown Officers of the fraud 
which had been praflifed, limiting 1 heir own expefla- 
tions to the intereft which they would derive as falvors 
for the Crown. I he only witnefs brought forward to 
fpeak to the circuinftances of the capture,and the nature 
of the property is Baron Ihinpefch^ a relcafing witnefs, 
who was rated on board this privateer as Chaplain ; 
no one perfon has been produced w^ho from his own 
knowledge can fpeak to the nature of the property. 
Upon any fiippofition, I am of opinion that the 
privateer has no intereft, and I fhall therefore condemn 
the public property to the Crown conformably to the 
terms of the capitulation, and referve the confidera- 
tion of the private property till it is claimed. 
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^T'His was was a J^ortu^usjs fliip* wilH a caigo fo,-bringing off* 

belonging to Brliijh and Poriuguefe merchants, 
which had put into the port of Muros in Spain, in 
confequence of having fulhiiiicd damage on her voyage in the .i.uii 
from Pernambuco to LPccrpool. T he velfel wa^^ brougnt 
out by the boats of the Endymion frigate, at which 
time there were only four perfons on board. Ihe (hip 
and cargo were l eflored ^ but it appearing that a con- 
fiderable benefit had been rendered to the parties inte- 
refted in the property by this interlcrence o! the cap- 
tors, a quclHon arofe as to the ?iaUire of the falvage to 
which they were entitled. 

Judgment. 

Sh-fniiiamScott.^Tlc quefri-.m principally agitated 
here has been, whether ihc l eicuhig of this ihip and 
cargo is a ferviceof that dtlenption, o. lueh will c'lititlc 
the party to ialvagc under toe ot 1 jiiianicn.. Efo 
one can deny that thepropc’'iy j’.as cct n relcuecl from 
confiderable peril by Captain i., and k.hat he is enti¬ 
tled to a remuneration oi fome Lir-I er other; but 
it is contended that the fei-.ice rendered was not of a 
military kind, and that the-efi'vc it is a matter not 
cognizable in the Prize Cour!. Now fui-pofing it were 
clear that there really w'as no lalvngc as ot war, the 
effea of this objeaion would only be, that 1 fiiould 
put the parties to the expence of a new proceeding 
in the Inftance Court, by transferring this cale 
from one jurifdiaion to the other. There is no 
doubt that the Court of Admiralty has a genc/rd 
iurifdidioa to reward fervices of this nature, and 
■* j 2 that 
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and that the party would recover by acliou in the In- 
ftancc Court; bur then the proceeding there would 
be attended with frefli expcnces. As the queftionj 
therefore, has arifen incidentally here, the Court would 
be difpofed to lay hold of any circuinftaiiccs that 
might give this fervice the charailer of a war falvage, 
and to prefs them with more effed than it might other- 
wife do, for the purpofe ol^ bringing the cafe within 
the jurifdidion, which has been already cxcrcifcd 
upon it; and taking all the circumflances together, I 
think there is enough to jullify the Court in fo doing. 
This fhip was in the port of Mures when the French 
took poflellion of the place ; it is true they had retired 
to proceed on another expedition, but tliey v/ere not 
driven away, llieir hand was Hill in cfiect upon the 
town, and they had it in tiieir power to return when¬ 
ever they thought proper. T he prineipal per fens of 
the place w'ere in the French interefi, and entirely ddf- 
pofed to fecond any attack upon Friiijh or Periuguife 
property, and it is highly iniprobaljle that they woukl 
willingly have fuffered this fltip and cargo, which they 
knew to be dcfi.ined for England^ to come away 
without molcflation. The French too were near at 
hand, and not unlikely to return; and under fuch 
circuinftaiiccs, and to protedl tlic parties from further 
expence, 1 think I am not guilty of any violent 
ftraining of the principle in pronouncing this a military 
fcrvice, and confequently, that the parties under the 
ad are entitled to a faivage of one eighth. 
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FANNY AND ELMIRA, Hicks, Maflcr. 

was an ytmcrkan vcHcl, which had been fold 
in Ireland by tlic mailer, without the authority of 
his owners. He flated in an allidvait which was 
given in, “ that in confequcnce of damage which the 
vcil'el had fuliained by getting upon the rocks in Sligo 
bay, he deemed it right to call a furvey, which was 
accordingly made by competent perfons, who reported 
that it would require 1,500!. to repair the veffel, a fuin 
lar exceeding her value, and that it would be for the 
intcrell: of the concerned to have her fold, d hat in 
conlequcnce of this advice the Ihip was advcrtifeil for 
fale, when imIy. P. OnnJJjy of LouiJvilL' in Kt'ni:/Lly, 
then at Slig.'j^ became the purchafer for the fiim of 
3051,. d’hat he accordingly executed a bill of fale 
for the fhip to Mr. who by his deft re paid 

167I. 3s. qd. into the hands of iVIeli'rs. Itu/ne of S/igOf 
the corrcfjjondcnts of his owners, and the remainder 
was carried to account between him and OrmJJiy. 
That Onnjly foon after made an offer to fell him a 
quarter part of the laid vclfel at the price which he 
had himfelf given for her, provided the deponent 
would confent to navigate her again as mafler, and to 
which he acceded. 'I'hat aftertlic veifel was repaired 
fhc proceeded on a voyage to Riga^ from whence 
fhe was returning to the porcof when Ihe was 

captured by the Danesy and recaptured by the Hound 
floop of war.” 
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Judgment. 

Sir IVilliatn Scoti. —This is the cafe of a Yeffel which 
is at prefent in ttie poifeflion of the Court, having 
been recaptured from the enemy, and brought to this 
country. The fhip is clearly American property, 
whoever may be the owners , and the only queftion 
is, to whom it lhall be reftored. A claim has been 
given in by a Mr. Ormjhy^ an American, whe repre- 
fents himfelf as having purchafed the veflfel at a pub¬ 
lic fale at Sli^o, in Ireland', and there is alfo a claim 
on behalf of MelTrs. Coit and Edwards, of New Tork^ 
who are admitted to be the original owners, and whofe 
names appear as fuch in the regifter and other fliip- 
papers. A falc of the veflTcl was made in Ireland, by 
the mailer, without the authority of his owners; and 
it is contended that fuch a fale, being made under the 
preffure of ncceflity, will convey a valid dtle to Mr, 
Ormjby, the purchafer. But, in the firfl: place, it mull 
be Ihcwn that there was a ncceflity, and then it rc- 
ihains to be confi Jered whether it was fuch as by law 
would r^IvCthe mailer a right to fell. That fuch a 
cafe may arife, I am not prepared to deny ; fuppofe, 
for inllance, a fliip, in a foreign country, where there 
is no correfpondent of the owners, and no money to 
be had on hypothecation to put her into repair. Under 
thefc circumllanccs, what is to be done ? the fliip 
may rot before the mailer can hear from his owners ; 
and, therefore, if the neceility were clearly Ihewn, 
with full proof that every thing was done optimafide^ 
and for the real benefit of the owners, the Court 
might be difpofed to fuftain a purchafe fo made. There 
is a very convenient pra£tice which obtains in the 
Courts of Vice Admiralty in the W 0 hdkt, where 

Uie 
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the fad of diftrefs being proved, the tranfadion is not 
left to the mafler, but a fale is ordered under the 
fuperintendance of the Court itfelf. The legal va¬ 
lidity of fuch transfers has, however, been contefted 
in the Courts of this country, and they were not held 
to be good ; though the learned Lord, who prefided 
in the Court where that dccifion took place, might 
perhaps incline to confider it as a defed in the law of 
this country, that a pradice fo conducive to the public 
utility could not legally be inaiiitaincd. In a cafe of 
that dcfcrii)tion, I fay, lirongly put, w'here there was no 
ground for fufpicion, although I do not know that 
fuch a power is given to the mailer by the general 
maritime law, yet, feeling its expediency, this Court 
would flrain hard to fupport the title of the purchafer. 
But then there mull be the clcarcft proof of the ne- 
ceflity; it Jiiiill be fliewn not only that the veffel was 
in want of repair, but likewile that it was impoflible 
to procure the money for that purpofe. Now in this 
cafe, all that is laid in the bill of Ihle is, that tne ihip 
had fulFered fo extremely in the harbour ol SUgo, tnat 
upon a furvey of her fituaiion and ftatc, ihe was 
condemned, and a Talc lor thebcnelii of the concerned 


recommended. ?.:r. Or-;yfb'! itates that, fince the pur- 
chaf’c, he has been under the necefiity of laying out 
upwards of 8ocl- upon the vcllid to put her in repair ; 
but then, if it was worth his while to do all this. 


how does it appear that it was not equally fit to be 
done for the original owners ? 'fhere is no conftat that 
the mafter could not obiaiji money for the repair ol 
the velTcI; on the contrary, the covrefpondents of tne 
owners, at Sli^o^ declare, that they did every thing in 
their power to prevent the fale, and were Veady to 
make any advances that might bt found nccelfary. 

14 But 
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But the Court is not called upon to determine upon 
the validity ol’1 he title, which may be: matter of dif- 
cujiioii hcTcaher in (he American (V-urts; It is only 
required to gi'.c poireliicn—and iindoubredlyj I d'.all 
not take upon inyfcir to do any tiling; which might 
have the appearance of afiirming this purchafe, which 
has been conduclcd in a manner that throws a great 
degree of fufplcion upon the whole tranfadion. 
I'hc fact that the mailer afterwards became a 
fubordinatc purchafer, under Onvpy^ of one lourth 
part of the vcfTel, and at the price which he himfelf 
had given for her, fmclls rank of collufion. It is 
alfo a very extraordinary circiimllancc, that the 
mailer, wlio executed the bill of kilo annexed to the 
claim of Mr. Ormfuy^ in v. hicli lie reprefents himfelf as 
having full authority to dirpolo of this iT.lp, fays, in 
his anfwer to the tenth interrogatory, that “ the fliip 
was fold for the benefit of ilic underwriters, and there¬ 
fore no bill of fale was made.’' The lliip's regilter, 
and all the papers, point to Coit and F.ikvarJs as the 
owners of the vellel, and 1 have no hcfitation in 
relloiing the poUelTion to them. But it is faid, that 
Mr. Ormjhy does not objccl to the reflitution of the 
Ihip to the former owners, provided he is indemnified 
for the money which he had laid out j and the cafe 
has been alliniilatcd to fome others, in which a neu¬ 
tral, having purchafed under a title which was not 
allowed, the Court has given the expences of amelio¬ 
ration. But thofe were hona Me purchafes, under a 
title which the neutral thought to be good, and which 
afterwards was difallowed, upon a principle of law, 
which was latent to him. Here I do not fay there 
was afliial ccllufion between the parties; but there 
is that which would, in fome degree, warrant the fuf- 
" picioQ. 
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picion. How any man, of common prudenc?, could 
have become a fair and difm.ten fled purchafer. under 
fuch a bill of fa!e, and whcit there vverefuch rcafoiis 
to doubt the rc^^idariiy of the inaftcr’s conducf, is 
not very intclli;^nble ; but If Mr. Ormfoy has fo done, 
he muit look to the IVlIcr for his remedy. I certainly 
fhall not refer it to the regidrar and merchants to 
report upon the money aflented to have been laid out 
by Mr. Ormjby, in the amelioration of the vcfl'el, as 
owner under tiiis purchafe ; befides, the propofition 
is fubjcid to this further inconvenience, that,-fuppofing 
him to be dil poicd to rclinquifli his claim to the velfel, 
the mailer may difl'ent, and prevent his retiring under 
fuch an arrangement. I, therefore, reftore the pofl'eC- 
fion ol the velTcl to the perfons appearing by the re. 
gider and Hiiji’s papers to be the owners, without pre¬ 
judice to fuch rights as Mr. Qnnjhy^ or any other 
perfons, may have acquired by purchafe, or otherwife 
as fliall appear to the proper Court of Jullicc itt 
America, 


And 

T.MI K.A. 


ilft, 

llOf. 



132 


CASES DETERMINED IN TilE 


Jufy *Sth, 
1809. 


LUCY, Taylor. 


Sale«f Prixe 
AMfcl by ihe 
Enemy not 
within the 
lettri^ioiis of 
the order in 
Council 
3 J Nov. 1857, 


'Y'His v/as the cafe of an American flilp which had 
been feized by the French at FJamburgh<t on ac¬ 
count of her having come Irom EngianJ The fhip 
was condemned by the Prize Tribunal at PaiF^ foon 
after which was purchafed at .a public fale for her 
former cw/iiers 3 and the quedion \yas as to the validity 
of the pm\ hafe undtr the Order in Council, which 
decbrco the falc of Ihips by the enemy to neutrals to 
be illegal. 


Judgment. 

Sir WilUuin Scott ,—I am of opinion, upon the whole, 
that the parties are, in this cafe, entitled to reftitution. 
It is a proceeding under the Order in Coupcil, prohi¬ 
biting, on a principle of retaliation, the fale of Aips 
by the enemy, on a fuppofition that they had declared 
all fales of Englijh veflcls to neutrals to be null and 
void. It is certainly a reftridtion which is contrary to 
the general policy of this country, but it was thought 
neceffary to counfcra< 5 t and repel the injurious effeds 
of the rule adopted by the enemy. When the caufe 
came on before, I was inclined to hold that whatever 
hardfhips might arife to neutrals, it was a juft appli¬ 
cation of the principle of retaliation, and as fuch the 
confequence fliould be laid at the door of the enemy. 
At the fame time it did appear to me to be extremely 
ncceflary not to carry the rule one inch beyond the 
purpofe for which it was adopted ; and that if it could 
be Ihewa that the enemy did not follow up their or^ 

13 dinancQi 
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dinances to their full extent, the policy of this coun¬ 
try would fiitrgefl a correfpondinf'' r I xation. In this 
cafe the (hip had been feizcd at tiamhurgh by the 
Frcjicb, on the ground of coniiug from thh country, 
and was fold under a Jetitcnce of condemnation, when 
Hie was ivpurchafed by her former owners. The Court 
felt the h;irulhip of preventing neutrals from purchaf- 
ing their own vciTcls, and ..herofore fufpended its de¬ 


cree to fee what was the exaef nature of the rellric- 
tlwn imprild by the enemy. On loijkiiig into th^ 
French i (/die de Pr'-ces, I have reafon to think tliat it 
v;as not a parr cf French policy to l•e^tri(:l: the fale of 
enemy’s prize vclfels ; for though it is laid down in 
general lerms in the ordinances of 1744 and 1778, 
that fliips conflrucled by the enemy, or fuch as have 
belonged to an enemy proprietor, cannot be confi- 
dered as the property of neutrals or of allies, unlefs 
it fhall be lliewm that the transfer took place before 
the commencement of hoflilides; yet there is an 
arret of the 16th Jan. 1780 *, from vvliich it appears 
that French Ihips taken and fold as prize by the enemy 


The 

L*ct. 


fufy iSih, 
•809. 


• Par i*article 7 de mon rcgleijient du 26 Juillct 1778, concer- 
piant la, navigation dcs fnjets dts puiflances neutres, j*ai ordoiin^ 
la contircation des batimens qtii luroicnt appartenu a mes enuemis, 
a nioins qu'il ue fat juflific par pieces authontiques quails ont etc 
achetes avant ler. hofViliticj : La ferme rci'alution ou je Aiis d« 
donner toutc protciSlion h la liberte du commerce, m'ayatit deter¬ 
mine a exciter a cette difpolition les batimens de mes fujett 
qui auroient etc pris et vcndua.par mes ennemis ; je vous fail 
Cette Ictirc, pour vous dire que mon Intention eft, qne Its vaifleaux: 
Francois, acbetes par les neutres depuis Je commencement dea 
hollilitcs, lie pnifient ctre reputes de bnnn* prize quoiqui ils aient 
appartenu a mes ennemis.- -Lettre du Koi *AiM. L’AMIRAL 
Code dcs Prizes, tom. %. p. 829, 


arc 



CASES DETERMINED IN THE 


The 

Lucy. 


"^uly 23th, 
l^og. 


arl^ not to be coiifidcred as \\ithln the terms of thefe 
rigorous oniers. Now tliis is a ciife precilely of that 
dei'criptiori j tlic fliip was taken by the French, and 
rcpurciiafcd by tlie fonuer owner; and as I think it 
would be improper to cany the rel'iridiion further 
than the enemy has done, unlcfs iht- captor can fhew 
that a more rigid rule has been applied by the modern 
Government of Fnmcc, I ihaU rclloi^-^ giving them 
jheir cxpcncLS. * 




Ju.\ s«t-, TORS; GilWii.L^-.DSJ’N. 

I N this ca.l’t; an aile-::a(ion had been given in on be- 
- half <if the ilect under the onbrs oi Admiral 

CUim nt )nint 

int.ieft on thc^ J^'ichfon^ fctting foith a claiio of joint capture. The al- 
admitteri, ti • ’ legation Rated, “ that Admind Dickjln having received 
Within (hr pur- orders to proceed with the fquadron under his com- 
JLud iVrmc!*" maiid, for the purpofe of forming the blockade of the 
Tt’.vt/j he judged it nccciTary, for the better execution 
of the i’eivice, that a clofer blockade Ihould be effected 


blockade.—■ 
Ciainri nf jnint 


capiiirc btin({ 
Within (hr pur- 
yoft !i of the aflb- 
ciated Icrvicc. 


avith the \icw of intercepting any veffels that might, 
from their fmall draught of water, be able to 
keep clofe in Ihorc, and thereby evade the vigilance 
of his fquadron. That by a certain order in writing 
under his hand, he diretded Captain F?niih of His 
Majefty's fliip America, v/ilh ftime other vcffcls, to 
cruize between the Uakefand and Campcrdoivn, taking 
care ftriftly to watcli the motions of the enemy, and 
to join him occafionally for the purpofe of communi¬ 
cating intelligence of any movements made by them. 
That Captain Smith was at the fame time exprefsiy 
« ordered 


• T^he captor vrrxi unable to Ihevr that any other rule had been 
applied by the prcl'eiit Frentb Government, and coBfcquently ths 
reftitution paUcd under this decree. 
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ordered carefully to’avoul beinjr at fuch a diftance id 
prevent hisobferving fipjnalsniaile ilic fleet. That , 
fomc Ihort time afterwards,. Admiral Dickfan, by aij, 
order in wriiiut^ of the fame tenor, dlrcilctl Captain 
BUgh of llis Majefly’s /hip Director^ to take the /latioii 
of the America, and perform the ferviccs above ineii- 
lioned with the then detached Ihips. That in coiifc- 
qiicnce of the aforefaid orders, Ills Maje/ly’s Ihips 
Dirc'^or, Veteran,'Ai\d holona, with the llar,.rr(j Ce.ttcr, 
were, in the tnornin^^' of the fourth day ol Aljy i799> 
oir the iiiouth of the Yd-.w/, and between the rcit of the 
fleet and tlic fiiore*, and were ae^f iii^c^ in concert and co- 
operatin;^- with the reft of the i'quadron imder Admi¬ 
ral Dickfon. That Irom day-light till half pafl; five 
o’clock in the faid morning, they were in fight of the 
fleet at the diftance of about live or fix miles, and 
fianding in on different tacks towards the enemy’s 
fhore, but were fooii after loft fight of, until about a 
quarter pad nine o’clock, by rc.afon of an intervening 
hazinefs. "i'hat between ilie faid hours of half })aft 
five and nine the faid detached fliips met with and 
detained the Forjiy^heid^ and four other fliips, for which 
the fleet had been watching fome day.s. "iTat at the 
time of capture the fleet were not at a greater diilance 


than ten or twelve miles from the iii-fhorc hpiadrcn, 
and were fiiriiciently near to have heard tl;e :''poj r ot 
the guns, had any rcfi/lancc been made, and to have 
immediately joined in battle. That if at the time of 
capture the fleet was not in fight, it W'as caufed by the 
intervening hazinefs of the .weather, as the detached 
ihips coulii not have been in any fitiiation between 
the fleet and the fhore, without at the fame time being 
in fight, if the weather had been clear. That between 
sJne and tea tlie detached fliips again appeared in 

flght 


T:ie 

FotilCiHStO. 


>/y 
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FcasicHii veffels they had brought to, and at elevefi 

joined the refl. of the fquadron.” 

July iStli, 

xSoy. 

Judgment. 

Sir William This cafe has been depending a 

great length of time, in order to receive the benefit of 
the judgment of the Superior Court in the cafe of 
** Nordjlcrn, which has lately been decided In 

that cafe the prize was not taken for a breach of 
the blockade Cadiz, fromw^hich port fhc was coming 
out at the time, the fleet not being finiioiicd there for 
the purpofc of preventing the egrefs of merchant veflels^ 
but to watch the enemy’s fleet, which was then in a 
Hate of preparation for fca. The cafe therefore re- 
folvcd iflelf into a mere queflion of property not in¬ 
volving any qiicllion of breach of blockade, and it 
was held that the rclt of the fleet were not entitled to 
fiiarc in the proceeds of the cargo which was fo con-* 
demnedj as the capture was not within the purpofes for 
which they were alfociated ; from which it fhould 
feem to follow, that flaps captured for a breach of 
blockade would be the joint piize of the whole fleet 
employed on that fcrvice. On admitting the allega¬ 
tion in this cafe, I laid it down as a principle,that there 
was in the nature of fuch an aflbeiation a unity and 
identity of fervice, that formed a juft foundation for 
joint intcreft in prizes taken for the violation of block¬ 
ade, becaufc it could not be fiipported without unity 
of operation. The alTociation formed the blockade, 
which could not exift without it. It remains, there- 
fore, for me to confider whether the evidente is fuch 
as to bring the cafe within the principle; and I am of 
opinioh that it does. It appears that this prize was 
captured by certain veffels belonging to the fleet of 
Admiral Dickfon^ which he had feat clofe in fliorc for 

the 
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the purpofe of executing the duty of the blockade in 
a more effedual manner, witli exprcfs orders to avoid 
being at fuch a diftancc as to be out of fight of his fig- 
nals. From day-light till half paft five o’clock on the 
morning of the capture, they were in fight of the fleet, 
but were foon afterwards cbfeured l)y an intervening 
hazinefs of the weather, and were nor leen again till 
about a quarter paft nine, having in the interval made 
the capture in queftion. It is admitted in the anfwcrs, 
that thefe Ihips w^erc afibciated in the fame fei*vice of 
blockade, and that in the execution of tliat fervice 
Came were ftationed clofe in fliore, and others at a dif¬ 
tancc, further out, and that this prize was taken not 
only during the affociation of the fquadron for this 
purpofe, but for a breach of the blockade j and there¬ 
fore, upon the principle which I laid down upon the 
admiflion of the allegation, I am bound to pronounce 
that the whole fleet muft be entitled as joint captors* 
Admiral Dickjhn^ who gave the orders, appears to 
think that the capturing (hips were detached from the 
reft of the fquadron ; but they w'cre not fo in the legal 
fenfe of the word, which implies not merely a local 
reparation, but that the jfhips arc fent off upon fome 
other fcrvice. Here all the lliips of the fleet were a£t- 
ing together for the fame purpofe, and confequently 
art equally entitled. 


The 

FoKS1OKII0« 


July i8tU, 
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y«/vi9tfc, JONGE JOSIAS, Jurgensen. 

1809. 


the i 6 thaiticie 
®f the conv ca¬ 
tion of ('iH/rm, 
not adiuictccJ. 


(hip ^jpnis was a Dani/Ij fliip, which with fcYcral others 
by AH- feizcd by Admiral Berkley in the Tagus^ 

miiaiifer/Av ; on the 24th of Ftb. 1800- and font to England for ad- 
for his ihaic in judicatioH. Ill tliG firft inftancc a claim of territory had 
protecteH under bcen advaiiccd by tlic Portuguejc Ci'iiiiMX, but that wat 
withdrawn, and the queflion now arofe upon a claim 
which had bcen given in on behalf of thcMnafter for 
three eighth parts of the fliip, his property, as protefled 
under the 16th article of the Convention oiChtirM. 
iSoS. The article provides “ that all fubjeds ot'F?ance, or of 
powers in fricndftiip or alliance witli France, domicili¬ 
ated m Portugal, or accidentally in the country, (hall 
be pretefted ; their property, of every kind, moveable 
and immoveable, fliall be rcfpecled j and they fhall 
be at liberty either to accompany the French army or 
to remain in Portugal. In ‘cither cafe their property 
IS guaranteed to them, with tiic liberty of retaining or 
of difpofingof it, and of pafling the produce of thefale 
thereof into France, or any other country where they 
may fix their refidence, the Ipacc of one year being 
allowed them for that purpofe. It is fully imderflood, 
that {hipping is excepted from this arrangement, only 
however in fo far as regards leaving the port, and that 
none of the ftipulations above mentioned can be made 
the pretext of any commercial fpeculation.” It was 
. ftated in the claim, thrt the fhip entered the port of 
Lijbon fomc time in Augujl 1 807, prior to the decla- 
lation of hoftilities on the part of England againft 
DtnnmrkpVoA alfo prior to the occupatiou of 
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by the French, and that (he remained there unmolefted 
until Ihe was feized by Admiral Berkley. 

On behalf of the Claimants —A letter from Admiral 
Cotton, who commanded off the in Augtiji 1808, 
was relied on to fliew that he had not adled againft thcfe 
veflels after, or in confequence of the Convention ofC/«- 
ira', and it was contended generally, that as thcfe 
Mailers were the fubjeds of a power in aniity with 
France,'xci<\ accidentally in the country, they came fairly 
within the fimplc conftruflion of the treaty, and were 
entitled to protc£lion under it fo long as they remained 
in port. That the only exception with refped to fliip- 
ping related to their quitting the port, and* that it was 
clear, from the exception itfelf, that property of that 
defeription was within the intent and meaning of the 
centrading pa.'ties. 


The* 

JoNCS JoStAS* 


29th,. 

1S09. 


For the Captors —It w'as urged that the provifo as 
to fliippiiig mull be taken with reference,to the co’t- 
text, and could have this meaning only ; that if any 
perfons included in the preceding part of the article 
happened to be poffelTed of any property in fliipping, 
the prote£lion fhould alfo extend to that defeription of 
their property. That the article evidently referred to 
fuch perfons as were adherents to the French caufe in 
Portugal, and not to perfons going there on other 
grounds and with other views. That the permiffion 
to difpofe of the property, and to pafs the proceeds 
into Fratice, 0r any other country where they might 
fix. their relidence, Iliewed that the article was not iop- 
tended to apply to this defeription of perfons. That 
it was an interpretation fufiicientiy large to admit that 
it extended to all perfons holding connexion with th# 
yoL. I. K French 
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The 

J«NOK JOSTAS. 


y«f/y 29U), 

i8«9. 


French during the time they were in pofleflion of the 
country, and could not be extended to cafes not in the 
contemplation of the contracling parties, nor within 
the found interpretation of the words employed in the 
inflrument which they had conftrufted. 

JUDGMKNT. 

Sir WilUatn Scoit .—I am called upon to decide this 
queftion, and every confideraiioii of public policy and 
of tendernefs for the parties intei er..?d, malocs it proper 
for me not to delay giving the opinion cf the Court 
upon the legality of the claim, which has been fub- 
mitted to its confideration. In the firft inftance, a 
claim was given by the Porltt^iicfs Government for 
thefe veflels, as having been taken in violation of the 
territorial rights of that nation. But it has been with¬ 
drawn, and confequently there is an end of any pro- 
teftion which thefe Danes can derive from a preten- 
fion fo introduced, it being an eflablilhed law that 
the claim of territorial right can be advanced only by 
thofe to whom the teiritory belongs ; ihe fiibje^Is of 
other ftates can do no moic than refer themfelves for 
redrefs to the neiural power under uliofe lights they 
hoped to find proteftiou. 'fhe parn\s, however, have 
fet up a claim under the llipulationsof the Convention 
of Cintra, which, it is alfumed are applicable to the 
property of thefe Danijh Mailers of veffels. Now I think 
there is a quellion preliminary even to this, namely— 
whether the ftipulaiions of a treaty can be fet up by 
thofe who were not parties to it Tlie Treyich^ who 
were parties to the ii*eat\, might undoubtedly, though 
they are enemies, contend for that conftrudion which 
they might alledge w’as in the intent and meaning of 
the contracting parties at the time, and they have a 

right 
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Tight to demand the application of the treaty fo con- 
flrued, to thofe perfons on whom they meant to con- 
fer protedlion. But v. hetlier othe>£: who have no rights 
as parties to that treaty, but wlio are indirectly bcnefit- 
ted by it, are compeient to coniciid for its fulfilment 
is, I think, more than doubtful. Taking it, however, 
that thefe Dimijh rna Iters are competent to claim 
under the treaty, tlie queftion then is, whether the 
conftru£tion here contended for, is that which the 
Court would be warranted in adopting. For although 
the Court might be dilpofed to put a favourable inter¬ 
pretation upon the aitides of the treaty, it is bound to 
cordlrue them according to ilidr natural and fair 
meaning, and not ^to iinpofe upon the contracting 
parties Itipulations, which were never in their contem¬ 
plation. The bufinels of the Court is to expound and 
explain, not to frame original treaiies. Now it is a 
feature of the Convention of Cinira, very illuftrativc ' 
of its real charaGer, that it is a treaty for the military 
evacuation of Porii/^al by the I'roich army, and that 
the parties to it arc the commanders of the refpeftivc 
armies. T’hat is a circu.idbmce whidi iniprefies a 
ilrong conviction that this I'-'-afy has no direct: refer¬ 
ence to maritime intereils, and ought net to receive 
fuch an application, unlds it is diflinClly exprefl'ed. If 
there are any articles pointing to the immunity of thefe 
veffels, the Court would be inclined to give them full 
jcffect, and not to conftrue them with a punctilious 
hefitation and fcrupulofity, refpecting the competence 
of the authority under which they were framed. But in 
general, the fad: that it was drawn up by military per¬ 
fons, and for great military purpofes, does give the 
treaty a charader which is ufeful as expolitory of 
its true meaning. The maritime dcnartmeiit was fepa- 

K % rate 


ijr 

The 

N*CE JoStAt. 


Jul\ iijtu, 
1S09. 



CASES DETERMINED IN THA 


The j*afe r.nd cllftinfl, and under a diflinft authority ; im- 
foN..b . tliereforc, thtre^are articles that do exprefsly 

jufy zr^th, point to maritime ol)jcds, it is reafonable to conclude 
that they were not in the contemplation of the partiea 
themfelves. 'I'akiiig that as a fair rule of cxpofiiion, 

I am to confider the eflccl: of the i6th article of the 
treaty, as applied to the claims of the maRcrs of thefe 
DaniJ]} veffels, which were lying in the "2 j[^us at the 
time; and it would ccrlainiy be a fiugular circuin- 
Raiice if the French Generals had tlipulated for the 
jji'OtecHon of tltc prorerty of ihefe periods who hap¬ 
pened to be upon the fj)ol, amouming onlytoafmall 
part of the vefllls, wirliout making any provifion for 
the remaining pirts of iLc^fevciTclsjwhich w'cre equally 
the property of die aliLi cM France., though not per- 
fonally iwFortinal at that time. The words of the article 
are tliefe^ “ that the iprcperfy of perfons domiciliated,or 
uccidciitaily in the country, thall be protected j” and 
under this deferlption it is faid, that thefe perfons arc 
to be coniidcrt'd as being accitkr.taily in the country, 
and that therefore th-y come w'iihin the provifions of 
this article, d’he words are ccrtaiuiy large, but I muft 
again refer to v/hat I before obfer ved, that this is a treaty 
applicable to military alEiirs, to the exclufion of 
evety fd.jei. 1 : of maritime policy. Under the terms 
“ domiciliated,’* thefe Danijh nuRers certainly do not 
come; do they then under the other defeription 
of peril )iiS “accidentally in the country?” If thefe 
W'ords Rood alone, with the ftrong difpofition I feel ta 
give them the moft favoiwablc conflrudion, I fliould, 
though notperhaps without doing fomeviolence to their 
meaning,be inclined tohold that thefe,perfons, being on 
board their fhips in the port of jL//^o.v,might be included 
under the terms “accidentally in the country.’’ Ilhould 
under that difpofition be inclined to hold, that the 

v^ord 
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word “ accidentally** applied to all perfons in a (itiuv 
tion contra-diftingLiifhed from domiciliated, though 
perhaps more immediately to pei^bns attending on the 
armies, or on vifits, or refiding there for the piirpofcs 
of bufinefs, pleafiire, or curiofity> It vould re<- 
quire, however, all the indulgence, which I ad¬ 
mit the perfonal circumftances of the cafe call 
for, to include under t!ie defeription, mahLers of 
Hiips coming merely to the port, and not to the 
country. But when I look to the context, I think it 
refults in the cIcareH: manner, that the v/ords never 
were intended to convey fuch a meaning ; for how 
does the article go on ? “ That they fhall be at liberty 
to remain in / 'ortiigal^ or to accompany the French 
army.’* d'hat is the alternative: now what kind of 
option is this, what profpeft does the permiilion to 
accompany the French army, or to remain in Poriugaf^ 
hold out to thefc Danijh mailers? They could only re¬ 
main by giving up their veflfelii and their eiiiployrnent; 
and as to following the French army, it is quite ridicu¬ 
lous, when applied to perfons fo circamftanccd. The 
article then goes on in the fame flrain, “ that they 
fliall be protided, and may be at liberty to transfer 
thcmfelves to France, or any other country, in which 
they may vvifh to fix a raiderce.” Now thefe arc 
perfons who have a fixed ' clidence already in their 
own country, they have no wifh to remove to France^ 
W'hich is entirely out of all contemplatioL*. with them 
or to any other country but their own ; they have no 
intention of difpofing of their lliarcs in thefe veflels, 
ftill lefs of remaining in Portugal, Neither the one 
nor the other of thefe alternatives can, without a ludi¬ 
crous perverfion of the terms, be applied to thefe per¬ 
fons, or to the property of mailers of veflels, who come 
to the port only to go back again, and it is evident 
that they were wholly out of the view of the con- 

f jt 3 tra^iling 
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trailing parties.. Then follow the words jfhipping faf 
included” in this article, which has very juflly been 
defcribcd as clouded in foine of that obfcurity which 
hangs over no fmall portion of this treaty. But I do not 
underfland thofe words as enlarging the defcription of 
perfons meant to!be benefited. The interpretation which 
I put upon the words is this, there are a great number 
of foreign merchants rcfiding at Lijhvn, many of whom 
are’^poircficd of fiiipping, and the fliips of fuch perfons 
who arc theinfcivcs protefted by the preceding part 
of the article to which thefei words mufl refer, are to 
be protected alfo ; it being flipulated that if they fend 
the ihips out to fea, they ihall not carry olT their pro¬ 
perty without being under the view of thofe who have 
a right to guard againft any ahufe ot the indulgence. 
Under thefe confn.ierations, and net without confidcr- 
able pain, I fee! myfdf bound to conllrue the treaty 
in a manner uiifavourable to the claimants, and to 
hold that it does not extend lo ihc protedlon of their 
property in thefe vellel?, which J am faiisficd was not 
within the viev? of the perfons who franted the conven¬ 
tion. There arc circumftances in the cafe which entitle 
this unfortunate clafs of men to the utmofl indulgence 
from thofe who may be ultimately benefited ; but at 
prefent it is my public duty to pronounce that their 
property in thefe vcfiels are not protected under the 
treaty. 
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Judgment. 

OiR William Scott .—This is an appeal from a fentence Appen fiom 
^ pronounced ,by the Judge of the Vice Admiralty Itnimng Ihlp 
Court at Halifax^ condemning this fhip and cargo for 
an alledged breach of the Navigation Laws. A libel 
was given in on behalf of the feizor; reciting in the 
firft article they &: 8 W. IlLch. 22. fee. 2. by which 
it is provided, that after the 20th day of March^ 

“ in the year of oisr Lord i6.;}8, no goods or mer- 
“ chandizes whatloevcr (hall be imported into, or 
“ exported out of, any colony or plantation in Afui^ 

“ Africa^ or America^ belonging to His Majefty, or in 
“ his pofTefllon, or which may hereafter belong unto 
“ or be in the polfulhon of His Majefty, his Heirs or 
“ Succcflbrs, or lhall be laden in or carried from any 
one port or place in the faid colonies or plantations, 
to any other port or place in the fame, in any other 
fltip or bottom, bur what is or iliall be of the built of 
“ E?igLinJ. oroi the built oi }re/u?hl, or the faid colo- 
“ niesor plantations, and wholly owned by the people 
“ thereof, or atiy oi them, and navigated with the 
mailers and three-fourths <d the mariners of the 
“ faid places only, under the pain of forfeiture of 
Ihip and goodsand again, “ that all (hips coming 
into or going out of any of His Majedy’s plantations 
“ and lading or unlading any goods or commodities* 
therein, lhall be liable to the fame rules, vilitationa, 
and forfeitures, as fliips are liable to in this kingdom 
“ by 13 & 14 Car. IL c. 11and alfo “ that whtti any 
y queftion lhall arife refpe^ling the importation or 
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exportation of goods into or out of the faid plan- 
“ tations, the proof dial I lie upon the owner, and the 
‘‘ claimer Hiail be reputed the importer or owner.’* 
The libel then refers to the regulation contained in the 
7 Geo. III. ch. 9. that the mafter of every fliip or 
velTcl coming into or going out of any Briiijh 
‘‘ colony or plantation, whether fuch fhip or velfel 
fhall be laden or in bailaft or otherwife, fliall pub¬ 
licly, in the open Cuftom Houfc, to the bell of 
his knowledge, anfwer upon oath to fuch quellions 
as Ihall be demanded of him by the Colledor and 
“ Comptroller, or other principal officer of the Cuf- 
“ toms, for fuch port or places, concerning fuch fliip 
“ or veflel, and the deftination of her voyage, and 
** concerning the goods and merchandize that Ihall or 
“ may be laden on board, and fliall come direclly to 
the Cuflorn Houfe before he proceeds witli his veflel 
to the place of unlading, and make a jiifi: and true 
“ entry upon oath of the burthen, contents, and lad- 
“ ing of fuch fliip or vcfLl, with the particular marks, 
“ numbers, qualities, and contents of CVC17 parcel of 
goods therein laden, to the bell of his knowledge ; 
“ alfo where and in what port Ihe took in her lading, 
of wliJi country built, how manned, who was her 
mafter dur’r.;. the voyage, and who are the owners 
“ thereof.’’ 'i llth Geo, III. ch. 22. is next referred 
to, which provj-es, “ that all forfeitures and penalties 
“ relating to the trade or revenues of the BritiJ}) colo- 
“ nies or plantations in America^ may be fued for and 
“ recovered in any Court of Vice Admiralty which 
fliall have jurifdiflior within the plantation where 
the caufe of fuch profecution or fuit fliall have 
arMidn.’* I hen follows the 26 Geo. III. ch. 60. ge- 
nerally denominated theRegifter A 61 , by which it ispro- 
vided that, " iu cafe of any alteration of the property 
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in any fliip or vefTel regiftered as a BiHtiJh fliip, there 
ihall be endorfed on the certificate of the Regiftry 
before two witneffes, the town, place, parifli, or 
fadory, where all and every perfon or pcrfons, to 
whom the property in any fhip or veflel, or any 
part thereof, fhall be transferred, fliall refide or bo 
“ a member of j and the perfon to whom the property 
“ in fuch fliip or veflel fliall be transferred, lliall deliver 
a copy of fuch eiidorfement to the perfon or perfons 
“ authorizo^S to make regiftry of /hips.’* That 
“ no regiftry oi.BritiJb fliips or veffels fliall be made 
in any port or place other than the port or place to 
which fuch fliip or veflel fliall properly belong, and 
“ every regiftry and certificate granted in any ’irjrt 
or place to which fuch fliip or veflel does not pro- 
perly belong, fliall be utterly null and void ; and 
the port to which any fliip or vcflTel fliall be deemed 
“ and taken to belong, is declared to be the port from 
** and to which fuch fliips or veflcls fliall ufually trade, 
and at or near which iFie managing owner or owners 
“ ufually relides or refide, and no fliip or veflel fliall 
“ be in anywife entitled to the privileges of a Br itijh 
fliip, unlefs the owner or owners fliall Iiavc obtained 
a certificate of the regiftry of fuch fliip or veffd, in 
the form deferibed in the faid laft mentioned fta- 
“ tute.” 1 hat when and fo often as the maitcr or 
“ other perfon having or taking the charge or coin- 
“ mand of any fliip or veflel regiftered in manner bere- 
“ in-beforc directed, fhall be changed, the mafter or 
owner of fuch fliip or»veffel fliall deliver to the 
“ perfon or perfons herein-before authorized to make 
“ fuch regiftry, at the port where fuch chancre* fliall 
take place, the certificate of regiftry faelonc'ng to 
“ fuch Ihip or veflel, who fliall thereupon indorie and 
fubferibea naemorjiiiduumof fuch change, and fliall 
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“ forthwith giv*e notice of the ^me to the proper ofEcer 
of the port or place where fuch fliip or veflel was 
“ lafl reghlerevl purfuant to faid ftatute, who lhall 
“ likewife make a memorandum of the fame in the 
bookofregiftersand alfo, “that from and after 
‘‘ the ill day Attgujl 1786,no fhip or veflel lhall be 
“ deemed or taken to be Briiijh built, or enjoy the 
privileges thereunto belonging, which lhall from 
thenceforth be rebuilt or repaired in any foreign port 
“ or place, if fuch repairs (hall exceed fum of fif- 
teen fliilliiigs for every ton of the laid Ihip or veflel, 
“ according to the admeafurement thereof, unlefe 
“ fuch repairs lhall be ncceflary, by reafon of extra" 
“ ordinary damage fuftained by fuch Ihip or veflel.’^ 
The next ftatute recited is, the i8 Geo- III. ch. 6. 
where it is faid, “ that no goods or commodities what- 
“ ever fliall be imported from any of the territories 
beloiioiii'j: to the United States oi America^ into the 
province of JVc^z-a Scolui^ under the penally of the 
lorleiturc thereof, together with the Ihip or veflel 
importing the fame, with all her guns, furniture, 
“ ammunition, tackel, and apparel and it concludes 
with this general provilion, “ that every forfeiture lhall 
be recovered in fuch courts and by fuch ways, and 
“ the produce thereof applied in fuch manner, and to 
“ fuch ufes, as any forfeiture refpc£ting the cuftoms 
“ may now be fued for, cither in this kingdom, or in 
any of His Majefty’s dominions in North America^ 
or the Indies*' Then follows the ftatute 34 
Geo. 111 . ch. 68. fee. 22. which provides, “ that after 
the expiration of fix months from the conclufidn of 
the war, to be notified in the manner in the faid 
fpccified, no Ihip or veflel, which is or lhall be 
“ regiftered, or which is by law required to be regif- 
ter«d as a Briiijh fliip or veflel in any of the ports of 

“ Great 
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Great Britain^ Guernfey, Jerfey, the JJle of Man-^ 
“ or any of the colonies, plantations, or territories 
belonging, or which may hereafter belong to His 
Majefty, lhall be navigated but by a mafter and 
** three-fourths, at lead;, of the mariners Britijh fub- 
“ jeds; and alfo, that if any goods, wares, or mer- 
'' chandize, fhall be imported or brought, exported 
or carried coaftwife, contrary to the provifions of 
“ this a6t, or any of them ; or if any Ihip or veffel 
fhall fail in ballad, or fliall fail to be employed in 
“ filhing, or being required to be manned or navi- 
“ gated with a mader and certain proportion of BritiJh 
** mariners, lhall not be manned and navigated 
“ according to the provifions of this act, fuch Ihip or 
“ vellel, with her guns, furniture, ammunition, tackle, 
and apparel, and all the goods, wares, and mer- 
chandize, on board the fame, diall be forfeited.** 
And, further “ that from and after the id day oiMarch 
‘‘ i795, when any transfer of property fliall be made 
in any British fliip or velfcl, while flie is upon the 
“ fea, on a voyage to a foreign port or ports, the 
“ mader, if privy to fuch transfer, fliall proceed di- 
“ re£lly to the port for which the cargo on board is 
“ dedined, and fliall proceed from fuch port to the 
“ port of His Majedy’s dominions to which fliebelongs, 
“ or in which flie may be legally regidered, and fuch 
‘‘ fliip may take on board, in the port for which her 
“ original cargo was dedined, or any in other port being 
“ in the courfe of her voyage to the port where Ihe 
“ may be regidered de novo, fuch cargo, and no 
“ other as lhall be dedined, and may be legally 
carried to’ the port in His Majedy’s dominions to 
“ which Ihe belongs, or in whfch Ihe may be ’legally 
‘‘ regidered de novo} on failure whereof fuch 
“ fliip or vefleL fliall, to all intents and purpofes, be 
** from thenceforth conlidgred and deemed, and taken 
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to be a forcii^n flnp or vcflcl, and fliall not be again 
“ regiftereJ ;ind be entitled to the privileges of a 
“ Briiij 7 j fhip.” And it is alfo provided, “ that every 
“ forfeiture incurred by faid aO. may be fued for, 
profecuted, and recovered i:i the fame way that any 
“ forfeiture, incurred by any law rcfpedling the Reve« 
*• nue of Culloms may now be fued for, profecuted, 
** and recovered.*’ 1 'it:e arc me ftatutes relied on 
in the libel by the feizor, and the alledged grounds of 
feizure are, “ th'ot this fhip inion Jod a cargo of to- 
“ Lacco, and other articles, into llalifit.:: from BaU 
ihnore, or fome other port or place in the United 
States, under pretence that the ihip was proceeding 
‘‘ on a voyage from Baltimore to the Ifland oi Antigua 
in the Wcji Indies^ but was obliged to put into the 
** port of Halifax in diflrefs, when, in point of faft, 
“ the faid fchooner w'as not obliged to put into the 
faid port. That Charles Half, the claimant, who 
“ deferibes himfelf as a Britijh fubjcfl and merchant, 
“ belonging to Paramaribo^ in the Britijly colony of 
“ Surinam^ w-as not a BritiJJj fubjed refiding .at Pa- 
ramaribo, nor was he tlic inafler or owmer of the 
** vefTcl j that the vcGcl was not qualified, according 
“ to law, to trade to or from a BritiJJj colony, with 
“ all the privileges of a Britifo Ihip ; and that Hall^ 
“ when he reported his vclTel, refufed to anfwer, 
** upon oath, fuch quefiions as the Colleftor and 
Comptroller of the Culloms were bound to de- 
“ inand of Lim concerning the veffel and the goods 
“ laden on board. That neither Hall^ nor any other 
“ perfon, as the mailer of the fchooner, from the 
“ timeof her arrival, i*)n the iSth of June^ until the 
“ feizure thereof, on the 22d of June following, made 
“ any entry or report on oath concerning the faid vefr 
“ ftl and her cargo. That Hall did not appear, by 
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the certificate of the regiftry of the fchooner, to be 
either the mafter or owner, neither did it appear, 
by indorfement or otherwife, who the true owners 
" or mafter were; that by the certificate of the re- 
giftry, which was granted at the Cuftom Houfe at 
Halifax, May 21ft 1806, it appeared that Henry 
Taylor, of Halifax, was the foie owner, and that 
‘‘ James Elmjlie was the mafter. ^i'hat the faid Henry 
“ Taylor and James Elmjlie, in the month of May 
“ preceding the feizure, required the original regiftry 
“ of the veffel to be cancelled at the Cuftom Iloufe 
in Halifax, the faid Henry Taylor being no longer 
“ owner of the fiiid veficl; ■! u, to obtain the dif- 
“ charge oftheftiid Henry Taylor'&hon<^, upon which 
“ the regiftry was made, the faid James Elmflie did 
“ deliver in a copy of a bill of fale, ccriified by 
William Vfood lifq. His Majefty's Vice Conful for 
“ the State of Maryland, whereby it appeared that 
“ the faid fchooner Eleanor h-dd been fold at Balfimore, 
“ in the United States of yimriea, for the fuiii of 
“ f.600. fterling, to Charles'Hall, then ci Baltimore, 
“ fince which lime the fchooner Eh a^ior was no longer 
confidered as a Britijh veffel, on the regiftry of the 
“ port of Halifax, but was a Britijh veffel fold in a 
“ foreign port. That, nevcrthclc-fs, the faid Charles 
** Hall was trading from a foreign port to a Britijh 
colony with the faid veffel, and navigating her as a 
“ Biiiijh Ihip, in the name of her former Britijh 
•* owner and mafter, thereby concealing the true 
owncrdiip of the faid ve.flbl. That the faid veffel, 
“ at the time of feizure, was not purfuing a direft 
courfe as a Britjls fhip fhould do, to the port to 
« which file belonged, or to any other port in which 
fhe might be regiftered de novo as a Britijh lliq?. 
That the cargo laden on board was not deftined to 
fuch port, nor could it legally be carried on board 
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the faid veflel to any port inllisMajefty’s dominions, 
in which the faid veHel could b?e legally regiftered, 
“ l hat the faid veflel was engaged in trading from a 
“ foreign port to a Bntifh colony, as a Britijh built 
“ velTcI, entitled to all the privileges thereto belonging, 
when, in fa€l, flie was not entitled to the privileges 
“ of a BritiJJj fliip, file having received repairs in a 
“ foreign port, exceeding, in value, the fum of fif- 
** teen (hillings for every ton which the faid fchooner 
“ admeafures, which repairs vvere fo given and made 
“ to the faid fchooner, without her having fuftained 
any extraordinary damage, which made fuch rc- 
“ pairs neceflary. That the cargo, being the growth, 
“ manufadurc, and produce of fomc foreign country, 
“ were imported on board the faid fchooner into the 
“ port of Halifax, from Baltimore, or fome other 
“ port or place in the United States, the faid fchooner 
not being a Britijh fhip, and navigated according to 
law. Idiat the conclufion of the war in which His 
Majefty was engaged in the year 1794, having been 
duly notified in the London Gazette by order of 
“ His Majefty, more than fix months laft part, yet 
the faid fchooner, at the time of the feizure thereof, 
" was trading to a Btiiijh colony, from a foreign 
country, as a Britijh fliip, duly regiftered and enti- 
tied to the privileges of a Britijh built fliip, when 
“ in fa«3: flie was not navigated by a mailer, and 
“ three-fourths, at leaft, of her mariners Britijh fub- 
jefts.** A claim was given by Mr. Hall for the fhip 
and cargo, in which he ftates “ that the fchooner was 
“ engaged in a voyage from Baltimore to the ifland of 
“ Antigua, and put into the port of Halifax in dif- 
** treVs, folely for the purpofe of repair, and to pro- 
cure a fupply of water for the crew, and not for 
any purpofes of trade. That he is a Britijh fubjedl, 
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** Jind refides and carries on trade as a Britijh merchant ^ The 

at Paramaribo, in Surinam. 'I'hat in the month __ 

oi January XdJX ihc fehoonerwas lying N'lv. ^v^, 

in the port of Pararr.Sribo^ when this refpondent 
made an agreement with the mafter for the purehafe 
** of her for the fum^^J. 6co fterling. That the rcr 
“ fpondent loaded the fchooner on his own account, 

“ and proceeded in her (the faid Jamtf Klmjlic ftiil 
** continuing mafher) to Baltimore, in the United 
“ States, and on his arrival there he waited on the 
** Britijh Vice Conful, and informed him of the 
agreement for the falc of the laid fchooner, and 
“ alked his advice as to perfecting the transfer; that 
the Vice Confid informed them that he thought 
the certificate of regillry could not be indorfed 
there, as there was no Britijb Collector of the Cuf- 
“ toms at that port, but advifed the refpondent to 
** take a bill of fale there, and that he would grant a. 

“ certificate of the transfer from one Briiljl) fubjc<Ct to 
another, wiilch might he attached to the copy of 
“ the bill of fale, and that there would bo no ?lilliciilty 
** in procuring an endorfement at ihchrft Bntljh port 
to which the vefiei flioakl proceed. 'I'hat rUpnn- 
dent follow'cd the faid advice, and procured a bill 
‘‘ of fale from the faid James Elmj/ic, and obtained 
“ the faid Vice Conful’s certificate of the fale and 
transfer, and alfo Jiis ceriificare that he was the 
“ mafter of the v’eirel in the room of the faid Ja?nes 
ElmJIie, the Vice Conful being of opinion that the 
“ endorfement could not be made on the certificate * • 

“ of regiftry in a foreign port. That on the voyage 
made by the faid fchooner to Baltimore, in the 
** months of February and March laft, flie expcj fenced 
<4 very violent gales of Wind, which fhattered and 
** drained the vdfel, very much injured her fails and 

“ rigging. 
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‘‘ rigging, and rendered the boat quite ufelefs ; ttiat 
“ the rcfpondcnt was therefore obliged to expend a 
** confiderablc fum of monpy in Baltimore to repair 
“ the faid veflel, and render her fea-worthy in her 
“ hulls, fails, and rigging, and to purrhafe a boat, 
“ the whole of which expence was caufed by c:!ftraor* 
“ dinary damage received in the ftorms the veflel had 
met with on her voyage to Baltimore, That at 
‘‘ Baltimore he loaded the fliip with the^ prefent cargo, 
“ and cleared the faid fliip and cargo for the ifland of 
“ Ardigua, and procured infurances thereon for his 
“ own account at Baltimore, for the voyage from that 
“ port direct to Antigaa, That in confequcnce of 
“ the defertions of feveral of the crew of the faid 
fehooner, he was obliged to hire five feamen at Bal* 
“ iimore, two of whom were Britijh, and the other 
“ three Americans, no mofe Briiijls feamen being to 
“ be had at that port; that he failed with the fehooner, 
“ laden as aforefaid, on the 15th day of May lafl, her 
“ crew then confifling of eight perfons, including hlin- 
“ felf as mafter, five of whom were Britijh fubjefts. 

That they proceeded towards Antigua as dircdly 
“ as the winds would permit, but the wind being al* 
“ mofl: continually to the fouthward and fouth-weft, 
«* and often blowing violent gales, tliey were kept from 
“ their due courfe, and on the 4th of June they had 
“ proceeded no farther fouth than to latitude 32 de- 
• “ grecs ; that the wind ftill continuing to blow from 
“ the fouth, and appearing to be fixed in that quarter, 
their jibb being ftiattered, the rigging a good deal in- 
c* jiired, and their ftocit of water being reduced to 140 
gallons, and being in the longitude of Halifax, the 
« fefpondent confulted with the firfl: and fecond mate, 
f‘ and refolved to bear away for Halifax to repair and 

pro* 
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** procute a fupply a water, and alfo to take advantage 
of a convoy, if any fliould offer, for the Wcfi Indies. 
That they accordingly bore away for Halifax, and 
** arrived in this port early in the morning of the 18 th 
“ of June laft; that having met the Colleftor of the 
Cuftoms in the flreet, before the opening of the 
“ Cudoni Houfe, the refpondent informed him of his 
** arrival in diftrefs, and afterwards, on the fame day, 
“ he reported his vclfel and cargo at the Cuftom 
Hoiife,and dated that his deftination was to Antigua^ 
“ whither he fhould proceed as foon as his fails were 
“ repaired and his water-cafks filled,- and that he had 
no intention to i:md any patt ol his cargo in this pro- 
vince. l hat he, at the lam'^ time, delivered into 
“ the Cuflom Houfe the certificate of the veffel’s rc- 
;.;idry, and the clearance from Baltimore to Antigua. 
‘‘ That having filled his watcr-cafks, and completed 
“ the repair of the fails and rigging, he, this refpon- 
dent, on the ioth ol June^ applied at the Cidlom 
fiouie for his papers, that he might proceed onliis 
voyage to Antigua, but was fi: orifed by a refufal of 
“ the Colleftor to del: 'er them up, and who fubfe- 
** queirJy informed him iijat he meant to detain the 
fchooTier. 'J'hat the refpondent, by advice of 
Couid'el, applied at the Ciiltom Houfe on the 23d 
“ of Jure for the ceuificate of Regiflry, for the pur- 
“ pole of making a new bill of lale, and perfedbng the 
“ transfer from Mr. Taylor to the refpondent, and on 
“ the fame day he compleated the bill of I'ale, and en- 
“ dorfed the fame on the certificate, and returned it 
to the Cuftom Houfe the'following day, together 
with a manifeit o;” the cargo of the fchooner. That 
“ the fchooner was purchafed by him for his own ac- 
c.>uin j that he applied to the Britifh Vice Conful 
V0J4. I. L “at 
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“ at Baltimore, for the purpofe of making the transfer 
in due form of law, and that he intended to apply 
“ for a rcgifter de novo of the fchooner at Antigua, 
in confequence of the information of the faid Conful 
and his own belief that a regifter could be legally 
granted there. That the voyage was bond fide from 
“ Baltimore to Antigua, and that he ihould have gone 
“ dire£lly thither had he not been prevented by adverfe 
“ winds and boifterous weather, and the want of 
“ repairs and water. That he was never rcqucfted 
by the Colleftor of the Cuftoms to make oath as to 
his cleftinalien or cargo ; and that he did not im- 
port the fame into the faid port of Halifax within 
“ the true intent ami meaning of the a^ts of Parlia- 
“ ment.’* To this anfwer there is a replication by 
the feizor, in which he charges “ that as Colleflor of 
“ His Majefty’s Cuftoms when any Britijlo fliip owned 
‘‘ and rcgillered in the port of Halifax^ fhall ceafe to 
“ belong to the perfon in whofe name it was originally 
regidered, he is bound by law to compel the parties 
“ to cancel the regiftry thereof, and to prevent fuch 
veflel from trading any longer with the privileges 
“ of a Brltijh built fliip, until it is regiftered de 
“ novo-,^' he then goes on to charge “that//a// refufed 
“ to report his V' fftl according to lavr, and to anfwer 
“ any queflion upon oath concerning his deflination 
“ and cargo. I’hat Hall has not fuch a relidence in 
“ or near Paramaribo in Surinam, as would have en- 
“ titled him as a Rritijh fubje£t to have regillered the 
fchooner at Paramaribo. That the fchooner after 

I? 

“ being purebafed by Hall at Paramaribo, ought to 
“ have been regiftered by him de novo, if he had a 
“ place of reftdcnce at or near the faid port he then 
denies the neceffity of the repairs done at Baltimore, 
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and avers “ that the fchooner was not driven into the 
pet of Halifax in diftrefs ; and that if the ftiip had 
« arrived at Antigua (he could not have been there re. 

giftered as a BritiJ}} lliip, and that the fchooner was 
“ engaged in a trade which it was not lawful for her 
topuri'ue/' 

The feizor then admits “ that he did not detain the 
fchooner for feme diiys, as he was unwilling to do 
“ fo, until he had tried every means in his power to 
‘‘ induce the faid Charlss Hall to make a true report 

A 

on oath refpeding the fliip and cargo, and the 
dellination.’* 

The cailfc came on before the Judge in the Court 
below, who condemned the fliip and cargo, and di- 
refted the proceeds to be diftributed according to the 
ftatute; an appeal was made to this Court, and the 
feizor Hands before the pourt to defend the fentence, 
the Crown havint^ waved its intereft. But nothing is 
to be inferred from this aft of tlie Crown, fo as in any 
degree to afteft the real and equitable merits of the 
cafe, when it comes to be judicially confidcrcd j becaufe 
it is notorious that the Crown is in the habit of prac- 
tifing great liberality, and if it errs at all it ought to err 
on that fide in cafes of this nature. Any prefumption 
which might be thought to arii'c from fuch a circum- 
ftance,is at lead balanced by the ordinar}’ prefumption* 
in favour of a fentence already obtained in a Court 
of Juflice. 

Theft atutes upon which the proceedings in this cafe 
are founded, compofein a great degree the Navigation 
Law -ft'this country. Their utility has been univer- 
faily iwit and acknowledged, and Courts of Juftice 
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^ The in the fentences they have given, have fliewn a difpo- 
fition to fupport them with great exadnefs. I will not 
fay that the Court would not ftep in for the protedion 
of perfons erring innocently, and in point of immate¬ 
rial form only; but it is not to be faid that many 
of the provifions of thefe ftatures are mere forms, 
though formal in their own requifitions ; the forms 
they enjoin to be obferved are neceflary for the pro- 
tedion of «he principles of law intended to be main¬ 
tained ; they arc in this caio the fubftantial fccuri- 
tics of the rights of the country in matters of navi¬ 
gation, and it is therefore the duty of all Courts to 
fee that thefe forms are properly obferved. I wiil juft 
notice fome of the general provifions of one or two of 
thefe ftatutes, before I enter further into the confidcra- 
tion of the cafe itfelf. By 26 Geo. 3. c. 60. f. 8. “ no 
“ fubjed of Ilis Majefty, liis heirs and fucceflbrs, 
“ luhofe ufual rcjidcnce h in any country not under the 
“ dominion of liis Majejiy, his heirs andfuccejfors, fiiall 
** be deemed or entitled during the time he flull fo 
continue to refide, to be the owner in whole or in 
part of ajiy BritiJIo flap or vcftcl, required and au- 
thorized to be regifttred by virtue of this ad, un- 
“ iefs he be a member of fome BriliJJj fadory, or 
“ agent or partner in any houfc or co-partnerlliip 
actually carrying on trade in Great Britain or Ire- 
“ landB No perfon, therefore, is crititled ro the ex- 
clufive benefit, who has not his ufual rcfidcncc iu 
Great Britain or in the dominions belonging to the 
Crown ; if he goes to^ariothcr country, and there has 
a more ufual refide nee than in this, he is no longer 
entitled to the fame privilege. A peribn who k con¬ 
tinually flnfting his rci'dencc, fo as not to have what 
under any e.xienfion can be deemed an iifiial rcfidence 

here, 
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here, does not come witliin this defeription of the fta- 
tute. He mult be, unleis in the cafes which are fpe- 
cified, ufually refident in this country; and the fame 
ftatute not only requires that the oivner (hall be ufually 
refident in this country,bin thattheyZ?/p (hall be of the 
nianufad:nre of Briiifo artilicers, and that all repairs 
fhall be done in Britij}} ports, except to a very limited 
extent, and under very peculiar circumliances. An¬ 
other object of the ftatute is, that there fliall be a clear 
conftat of the real ownerfliip, and therefore if any trans- 
fer of the property takes place, it niiift be declared, 
and the transfer iiidorfcd on the ^ 5*^'^^*** three 

great provilions of this ad are therefore, firft, that the 
party fhould have fuch a rcfideuce in the Britijh do- 
miiiioni!, as would entitle him to a ih'iiijh Regiftcr; 
he muft not be a perfon coming occafionally, and for 
the pu. pofe of obtaining a colourable qualifivcation. 
Secondly, that the Ihip lhall be not only conftruded 
but repaired in the BritiJ}) dominions; and, thirdly, 
that upon any change of the property taking place, it 
Cliall be made to appear who is the piefcnt owner. 
The firft qualification therefore is, that it {Isall be fliewn 
that the party has fuch a refidence in the Bi ifijh domi¬ 
nions as would entitle him to a regiftcr. 1 his is one 
of the fundamental fads of the cafe, and accordingly 
we find that it is put diredly in ifluc between the 
parties in the pleas which have been given in on both 
fides. On the part of the feizor it is aflerted that, 
“ the faid Charles Hall is not a Britijh born fubjed, 
“ entitled to trade with the privileges of a Britijls mer- 
“ chant, and owner of a Briiljlo fliip; for that the faid 
‘‘ Charles Hall Hath no fixed domicile, or place of 
“ abode, in any part of the Britijls dominions, but is 
an itinerant merchant fojourning in difterciit parts 
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“ of the United States/' On the other hand it is dated 
in the claim, “ that Hall is a Britijh bom fubjeft* 
and that he refides and carries on trade as a Britijh 
“ merchant at Paramaribo in Surinam, where two per- 
“ fons are now employed by him to conduft his bufi- 
“ nefs during his abfence.** Now as the burthen of 
proof is thrown upon the claimant by the datute, what 
is the evidence furnifhed by Mr. Hall iipon this point? 
The firfl: perfon examined is Ehnjhe, who fold him the 
veffcl at Paramaribo ; all that he dates i.'!, that he 
has know n Hall only from the lime he faw him in 
Surinam, (that is from the time of fale,; he is a incr- 
“ chant, deponent believes his hied place of abode is 
Surinam ; he is a fingle man, and ilepojient does not 
‘‘ knowof his being connected ?.s a partner in anyhoufe 
“ of trade whatever.” All therefore that this perfon 
knows of him is limited to the fhovt period of his own 
refidcnce at and he knr>'.vs mihing of his 

antecedent liif-orv. There is another v/ilr.efi of the 
name oi Black, who fays that he has known Ur.ll 
lincc November or December, 1805; (this witnefs be¬ 
ing examined in 1807) he undtrjhod that he re. 

fidcd at Surinam, and has reafou to believe him to 
“ be a BritiJlj fubjed: from Ids having had tranfadions 
“ in Canada, and being recommended by their corre- 
“ fpondents Lejicr and Monoiigh, merchants in ( 2 uebec, 
“ and from his communications with him, he has no 
doubt in his own mind that he is a BntiJJ^ fubjed/' 
Davis the mate fays, " that he has known Hall fince 
the 21 ft day of iaft November*, that he then lived 
in Surinam, he conjidered that place to be his home, 
it is the fir ft place he knew him in ; deponent be-* 

“ lieves him to be a Britijh fubjed.” The next wit¬ 
nefs is Caleb Smith, who fays, that he has known 

“ Charles 
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Charles Hall from the day he fltipped under hla com- The 
“ mand in Baltimore^ which he dates to have l)ecn 
“ on the 13th of May ; that he has heard that he re- JVer . aid, 

“ fidos at Surinam^ and deponent believes him to be 
“ a Britijh fubjedt.” This man’s knowledge goes a 
very little way towards ellablifliing the faG:. The laft 
witnefs is Waits^ who “ entered on board the vtfle^ 

2X Baltimore oTv the ifl of fince which time 

“ he fays he has known I fall ; he does not know his 
“ place of rcfidence, but has heard and believes him 
‘‘ to be a BritiJIj fuhjed.” Tliis is the whole fubiLance 
of the evidence w-hich is furnifhed by Mr, UaUuy fliew 
that he had a fixed refidence at Paramaribo, no part 
of which carries the account of this refidence further 
back than to the fliort elute of the time of pur chafing 
this veflel. How long he had been at Paramaribo or 
in what manner fettled, or whether llicre accidentally 
or occafionally, none of thefe witnelfcs profef; to have 
any knowledge. It is true, that there might be a didi- 
culty in finding perfons at Halifax v-’ho could explain 
more particularly what the nature of his rcfidence at 
Surinam was, though from what Ehiflichys in his 
depofition, “ that //rr//being difgufted with the officers 
“ of the Cufloins at Surina?n, faid to him that he 
“ would let the veflel fland as the property of Mr, 

“ Taylor, and truft to his honour to ratify the burgaiii, 
as he would not take any advantage of him,’* it 
looks as if there had been a previous acquaiiitance 
with Mr, Taylor, and as he was upon the fpot, he 
might have been e.xamined in fiipport of the flaie- 
ment. The fafts of the cafe, connected with tlie hif- 
tory ofthe transfer* of the vciiel, are thefe ; the fhip 
was purchafed at Siinnajii by Hall, wdio euter,cd into a 
written agreement wdih Elnijlie, the mailer, for the 
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fale of the vefTe) for 6ooI., the payment to be made in 
fugars, which Elmjlie actually received and font to 
London, on account of his owiler Taylor, Hall dates 
in his cloim, “ that having entered into this agree- 
nient, he loaded the I’chooner on his own account, 
and proceeded in her (the faid James Elmjlie ilill 
contiiiuing mailer) to Baltimore'^ 1 find this a little 
difficult to reconcile in point of fact wiih what is 
dated by Davis the mate, who fays, “ that Hall loaded 
the ihip, and lent her under the command of Elm- 
**Jlie, with a confignment to a Mr. ‘/ hompfon in Balti- 
“ mire, and that Hall him fell arrived at that port in 
“ another vefild.’* Hallos account therefore cannot be 
true, if what is fworn by Davis, the mate, is worthy 
of credit. The fhip gets, however, to Balti 7 nore,?>y\d 
we find Mr. //<»//fo.'ii after at Norfolk in Vi/ginia. It 
is to be obl'crved aifo, that the crew were ffiipped at 
Baitimorc according to Davis, who fays that “ there 
“ were articles figned by all hands for a voyage from 
“ tncnce and back ivgpvnio any poi i in Amc- 

rica.*" Notiling, therefore, c.in be Jefs latislaclory 
than this evidence, as tending in any manner to 
fhc\v Mr. IJaii's connection with Surinam. Immedi¬ 
ately on the pu; chafe he goes away to Baltimore, 
he i& found at Norfolk, and he is to proceed ac- 
coi'ding to his own account to Antigua, without an 
intention, as far as appears, of returning to Surinam, 
bur to fomc port in America : and this* fa£l becomes 
the more material, as it bears upon another circum- 
dance to which I am going to advert, namely, the 
transfer of this veflfcl at Patama^ ibo. As foon as the 
transfer was made, it was the duty of Mr. Hall to have 
the veflVl regidered at that place, where, according 
to his own account, he has a fixed place of abode. 
This is one of the great objeds of the datute, becaufe 

at 
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at the place where rhe party is refident, it can be mofl: 
eafily afcertained whether he is cntitltd to a regifler 
or not. —To fay that a regifter might be as well ob¬ 
tained at a diftant port, would be to enervate and fet 
at nought the obvious provifions of the legiflature for 
the proper regiftration of vdljls; for ht^w arc perfons 
at the Cuhom Iloufe at Aniiiua to know whether the 
averment of a refidence at Surinam is true or not ? 
But if it fliould, from any peculiar circumflanccs, 
happen mat t’oatdiuy is not consiilicd with, there is a 
ftcond which becomes indifpenfabie, namely, that the 
party flioidv) 'iccoimt in a latisfa^lory manner foe the 
oiiiifiion. Now I have looked into the claim Mr. 
Hall throughout for fome cieplanation upon this point, 
but it is a fubjed on which lie obferves a total filence, 
he docs not feeni to feel the neccllity of accounting 
for it in any manner. DilTcrent lolutions have, how¬ 
ever, been attempted j there is one by Elmjlie^ who 
fays that Mr. Hall was difgufted with the Cuftom 
Houfc officers at Parafuarihoy and therefore determined 
to let'the veffiel llaiid as the property of her former 
owner Taylor, till he get to America. What! is a party 
to be heard to fay, that becaiife he does not like the 
perfons who are appointed toadminiftcr the law,he is at 
liberty to violate it,and to carry his fliip away without a 
regifter, not merely to another port,but to a poit of an¬ 
other country ? This is an excufe which cannot be rca- 
fonably alledged, and the gentlemen in argument have 
found it neceffary to defert it. Another fuggeflion 
is, that the perfons at the Cuilom Hi^ufe at Surinam 
might not be acquainted with the neceflfary foi*ms of 
the Eny^UJh law. But when every body knows what 
the extent of commercial bufinefs is at Surinam', and 
particularly wh?it the nufnber Is of Britijb proprietors, 
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how can we fuppofe that proper perfons are not ap- 
pointed to the functions of the Cuftom-hcufe ? Thefe 
folutions, therefore, entirely fail, but there is another 
conneded with the policy of the ftatutes, tending to 
clear up the rayftery, which is, that probably Mr. Hall 
was confcious that his claim to the charadter of a 
hritijh merchant could not be received at the Cuftom- 
houfe 2xSnrlnam where he was known. In this folution 
one fees indeed a very fullicient realbn why he fhould 
make his application any where but at that port, and 
why he had recourfe to a foreign port.—It is faid, 
however, that the purchal'e was not made in Surinam^ 
but in America, Now that is not very confiftent with 
the averment in the claim that Hallpurchafed the vejfel 
at Paramaribo, and it is clear that he had paid for the 
vefl'el there in fugars. Whether there was a formal bill 
of fale does not dircdtly appear, as the inftrument pafled 
at Surinam has not been exhibited; yet I cannot but 
think that there was, when I look at the evidence of 
Davis the mate, for what is the manner in which 
he fpeaks of it? He fays that “ he does know of 
“ orders and inftrudlions being given by Mr. Taylor, 
the former ow'ncr, to ElmJIie, for the fale of the 
veflel in the voyage on which he failed from Hali- 
fa^, as he faw and read them in Surinam harbour, 
“ and that the fhip was accordingly fold at Surinam 
“ on the 25 th of November laft, and he faw aw'i itten 
agreement or deed of fale between Elniflie and Hall, 
the purport of which was, that Ehnjlie fold the 
velfel for 6col. to be paid in fugars, and which were 
aflually delivered to* Elmjlie, and Mr. Hall there 
twjJi poffejfion of the vejfel, but continued Elmjlie in the 
command ; that he has looked at the paper writing 
marked A, now Jhewn to him j he cannot undertake 
g “to 
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“ to fwear prfitivf*1y <hat it is a true copy of the origl- 
“ nal till of C .. oi the /eflel, as it appears more full 
“ and paiticuhr, but he is clear and pofitive that 
/V is the j'me in fubjlance and meaning in every 

“ rcfped Elni/iic*^ account confiderably tends to 
cnhiiii iliis tlaiement: he fays. “ that rv*r. 

gave him written infl:ru< 5 )tloPs to difpofe of the 
“ vciVel in Svt'nam^ and in cor/equeiice of the faid 
inftruclious lie fold the veilel to Mr. Hall; the bar.. 
“ gain was made in Surinam -, the terms of the bargain 
YV'erc, that be fold the faid vcffel to Hall, on condi- 
“ tion that he was to p. y bool, fferling for her in 
fiigars.whieh fiigars laid Hall adually delivered, and 
“ he remitted them loLomij/i ' .n account of Mr.Taylor, 
“ 'Fheve was a bill of lale ol velfcl which deponent 
figned and executed before tht^W/^jCoiifi-l at Balti- 
morCjoi which he believes the paper marked A. to be 
“ a true copy; that he managed the concents of the 
“ velfel until the time he fold her to Mr. Hall in 
“ nam, and from that time until he quitted her at 
“ Baltimore, he acted as (hip^s hufband, or mailer, 
“ and Mr. Hall was the owner, and deponent followed 
“ his direEtions and orders with regard to her concerns, 
as long as he remained in her.” In his anfwer to 
the fecond interrogatory he aifo fays, “ that the agree, 
ment, fpccifying the bargain, was in writing j 
Mr. Hall had one copy of it, and the deponent the 
other. That Mr. Hall had a right to do what he 
“ pleafed with the vcifel after paying for her, and tha<: 
Taylor was bound to ratify the bargain if necef- 
fary that Mr. flail beca^ne the fair owner from 
“ the day he paid for her in Surinam, and deponent 
is clear whatever profits the veil'd may have made 
fince the time Mr. Hall bought her, raujft be his.*' 
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XVhy then here was a complete transfer, a complete 
pofleflion and delivery and yet Mr. Hall would not 
comply with the regulations of the ftatute by getting 
a regifter at the place where he was known, but fails 
to America to get a certificate of the transfer from the 
Bf itijh Vice-Conful. I fay that this fadt can leave 
little doubt that Mr. Hall is a perfon not fo domiciled 
as to be entitled to a Briiifi regilter at Paramaribo 
upon any evidence which it was in his power to pro¬ 
duce ; and that he was himfelf confeious that if he 
had made his application at the Cufiom houfc at that 
place it mufl; have been rejected. It is not confiftent 
witli Mr. l}all\ own defeription of himfelf as a Britijh 
me* chant and Ihip-owner, to fuppofe that he was fo« 
entirely unacquainted with the laws of the country to 
which hela)s claim, as not to know that the rcgillry 
was to be made at the port to which the fhip belongs, 
and therefore if he has not complied with the provi- 
fions of the ftatute, it is not too much to prefunie that 
it was for reafons which he has not thought proper to 
aflign. Here, indeed, every thing nccelfary to con- 
ftitute a transfer was aduaily done. But fuppofing 
the^ agreement to have been merely profpeftive, is 
it not clear that it was put into that form for the 
very purpofe of evading the ftatute, and to furnifli 
a colourable ground for the tranfa6lions in America ? 
Mr. Hall, however, goes to Baltimore in this vefibl as 
be fwears,but as the mate fwears in another veflcl; and 
it is worthy of remark that, according to the evidence 
of this fame perfon Davis, the mate, the fhip is con- 
figned, not to himfelf, tfut to a Mr. Thmpfon, at Bal¬ 
timore, who upon her arrival there furnifhes the ne- 
ccffacy ftores and repairs, as owner and Jhip's hujband. 

When 
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When the (hip gets to Baltimore the next provifion 
of the aft is fet at nought, which limits the repairs 
permitted to be done in a foreign port to 15s. per ton. 

It is faid that the repairs were inconfiderabic, but that ^ 
is contradifted by Hall himfelf, who ftates that “ he 
“ was obliged to expend a confidcrable fum at BaliU 
“ more to repair the velTel, in order to render her 
“ fea worthy.” Elmjlie fays, that, at the time of 
his Xu'dmVi^BalUmore the velTelwas hauled into a place 
“ to get repairs which fhe much wanted, ^aidDavis fays 
“ he fuppofes the repairs would not altogether exceed 
the fum of 150!.” Now this is a vcflTcl of only 70 
tons, fo that here is a confiderable excels of the fum 
allowed by the flatutc, and the confequence is, that the 
Ihip miift be confidcrcd as an alien fliip. Any excefs 
in the amount of the repairs is a matter which the 
ftatute watches wdth the utmofl: anxiety ; it preferibes 
a very long procefs of enquiry in the foreign port to 
be executed in a particular manner, and regularly 
certified ; and if thefe regulations were not obferved, 
the obvious prafticc would be to purchafe fiiips and 
carry them to foreign countries, where they might be 
repaired at a cheaper rate, to the difadvaniage of the 
manufafturers and fhipwTights of this country, whom 
it is one principal objeft of the flatute to proteft. 
Not one of thefe requifites obtain the leafl attention 
on the part of Mr. HalL He repaiis his veflel to 
any extent he thinks fit, without the lealt regard to 
the modes preferibed by the flaiute. Great credit 
feems to be taken by Hall on account of his applica- 
tion to the Urtiijh Vice-Confiil at BaU.hurc ; lie fays 
that “ on his arrival there the jcfiv-ndcut and the 
‘‘ faid 7 Elmjlie Vi'nSxtd on the Briitjh Vice-^'Conful, 
and in!ormed him of the agreement for the fale of 
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" the fchooner, and afked his advice as to perfeding 
“ the lale and conveyancing thereof; that the faid 
Vice-Conful informed them that he thought the 
certificate of regifiry could not be endorfed at Bal* 
“ iimorcy there being no Britijh Colleftor of the Cuf- 
toms at that port, but advifed the refpondent to 
take a bill of fale there, and that he would grant a 
“ certificate of the transfer from one Britijh fubject 
“ to another, which might be attached to the copy 
of the bill of fale, and that tlvre would be no diffi- 
culty to get the regifter indorfed at the firfl: Britijh 
‘‘ port to which the vcfl'el fhould proceed.** Now it 
does not appear that the Vicc-Crmful was made ac¬ 
quainted with all the preliminaiy fteps of this tranf- 
a^tion, becaufe I think it quite impullible if he had 
been told that Mr. Jlall was a fculer at Paramaribo.^ 
and that the fale had been tran fainted there, that he 
would have given this advice. He would have faid, do 
you get back to Paramaribo as fail as you can : you 
have not complied with tlie requifitions of the flatute. 
But fuppofing theVico-Conful to be unacquainted with 
the law, and to have given this advice ignorantly,would 
that have the eft'efl of juftifjing Mr.//«//? Who is a 
Britijh Vice-Conful in foreign port ? He is ufually a 
merchant of the country in which he refides; and is 
a Britijh fhip owner, who is bound to know the law 
under which he purchafes in his own country, to 
apply to a Conful in another country for the expofi- 
tion of that law, with which he ought himfclf to be 
acquainted ? I fay, fuppofing he had given this ad¬ 
vice, which is fcarcely rreJible if all the circumftances 
of the tranfa£lion had been flated to him, it would in 
no degree have fandioned the conduct of Mr. Ualh 
I mult obferve that 1 do not accede to the remark 

which 
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which was made in the argument, that this is matter 
of mere pecuniary penalty, bccaufe, by the exprefs 
direftions of the ftatute', the (hip under fuch 
irregularities is to be confidered as an alien ihip 
unproteded by a Britijh regifter. Now thefe fads 
become extremely important, as they go to develope 
the real nature of this tranfadion; if you find a man 
complying with the regulations of his country in 
the firft commencement, it leads to a very natu¬ 
ral prefumption that the fame fair and honourable 
condud has accompanied the tranfadion throughout^ 
and that if he has erred in any fubfequent part 
he has erred from honeft ignorance and inadvert¬ 
ency. But if the fad be that in the very outfet he 
has departed from the obligations impofed on him by 
the laws of his country, it goes far towards determin¬ 
ing the interpretation which is to be put upon his 
condud, as it appears in other parts of the tranfac- 
tion; in fuch a cafe the rule of qua Us ab incepto is 
not imreafonably applied. ^ 1 come now to coiifidcr 
that which is the at^lual though by no means the only 
ground upon which this fentence is diredly to be 
frfiained, and which has been foftly deferibed by the 
Counfel for the claimant as a matter of great impru¬ 
dence, I mean the entrance of the veflci into the port 
of Halifax. It has been faid, that even upon the fup- 
pofmon that this is to be taken as an alien fiiip, yet 
w'hatever may have been the imprudencies of condud 
on the part of the owner, flic would be entitled to the 
rights of hofpitality if driven into a BriliJJs port in dif- 
trefs ; and certainly if the dfftrefs were real, whether 
Hall is a Britijh fubjed or not, and whatever may b^ 
the charader attaching to the ftiip, flie would be en¬ 
titled to that benefit. Real and irrcfiflible diflrefs 
mult be at all times a fuflicient paflport for human 
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beings under any fuch application of human laws. But 
if a party is a falfe mendicant, if he brings into a port a 
/hip or cargo under a pretence which docs not exift, 
the holding out of fuch a falle caiifc fixes him with a 
fraudulent purpofe. If he did not come in for the 
only purpofe which the law tolerates, he has really 
come in for one which it prohibits, that of carrying 
on an interdided commerce in whole or in part. It 
is, I prefume, an univerfitl rule that tlie mere a6t of 
coming into port, though wirhoiit breaking bulk, is 
prinid facie evidence of an iinpcrtation. At the lame 
time this prefumption may be rebutted ; but it lies on 
the party to aflign the other caufe, and if the caufe 
alfigned turns out to be falfc, the firfl prefumption ne- 
ccfl'arily takes place, and the fraudulent importation is 
faflencd down upon him. The Court put the quellion 
to the Counfel whether it was meant to be aigued 
that the bringing a cargo into an interdicted port, 
under a falfe pretence, was not a fraudulent importa¬ 
tion, and it has not been denied that it is lo to be, 
coiifidered. Then there is another cxcufe which has 
not indeed been prefled upon the confitlera^cm of the 
Court, yet it has been glanced at,* which is that the 
velTel did not come adlually into the port, but only into 
the anchorage llream. But this very dtfeription Ihcws 
that it is a place where vefl'els coming to the port call 
anchor; and it has been decided over anti over again, 
that in order to conftitute an importation it is not 
neceflary that .vefl'els Ihould come to a wharf. Befides, 
Mr. Hall alledges in his claim “ that he arrived in the 
port of Halifax on iSth June lall, and having met 
“ the Colledor of the Cufloms, he informed him of 
' “ his^haviry; arrived in uiflrefs, and on the fame day 
he reported his veficl and cargo at the Cuflom- 

“ houfe.** 
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*‘>houfe.” Upon the fad of importation, therefore, 
tliere can be no doubt; and confequently the great 
point to which the cafe is reduced, is the diftrefs which 
is alledged to have occafioned it. Now it muft be an 
urgent didrefs ; it muft be foniething of grave ne« 
ceflity ; fuch as is fpoken of in our books, where a 
Ihip is faid to be driven in by ftrefs of weather. 
It is not fufficient to fay it v/as done to avoid a Lttlc 
bad weather, or in confequence of foul winds, the 
danger muft be .fuch as to caulb apprclicnfion in 
the mind of an honeft and firm man. I do not mean 
to fay that there muft be an affual phyfical 
necefiity exifting at the moment; a moral necellity 
would juftify the act, where, for inftaiice, the Ihin 
had fuftained previous damage, fo as to render it 
dangerous to the lives of the perfons on boavil to 
profecure the voyage ; Such a cafe, though there 
might be no cxifting ftorm, would be viewed wit^ 
tendernefs j but there muft be at Icaft a moral necef- 
fity. Then again, where the party juitili':;s the act 
upon the plea of diftrefs, it muft not be a diftrefs 
which he has created himfelf, by putting on board an 
infufticient quantity of'water or of proviftons for I'uch 
a voyage, for there the diftrefs is only a put of the 
niecliunifm of the fraud, and cannot be fet up in excufe 
for it; and in the next place the diftrefs muft be proved 
by the claimant in a clear and fatisfadory manner. It is 
evidence which comes frorp himfelf, and from perfons 
fubjecl to his power, and probably involved in the 
f/aud, if any fraud there be, and therefore it is liable 
to be rigidly examined. Having premifed thefe rules 
and obfervations, let us fee how the cafe ftands upon 
the {hewing of Mr, Hall, He fays “ that he failed in 
“ the fchooner itom Baltimorei on the 15th day oi May 
laft ; that they proceeded towards Antigua as di- 
voL. I. M “ redly 
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“ rc£i:Iy as the ^nds would permit, but the wind being 
- “ almoil continually to the fouihward and fouthweft, 
and often blowing violent gales, they were kept 
“ from their due courfe, and on the 4th day of 
“ yufu they had proceeded no further fouth than 
latitude 32 degrees j that the wind ft ill continuing 
to blow from the fouth, and appearing to be fixed 
in that quarter, their jib being fliattered, the rigging 
a good deal injured, and their flock of water be- 
ing reduced to 140 gallon*, and being in the longi- 
“ fude of confulted w'ith rhe firft and fecond 

** mate, and refolved to bear away ^ox Halifax to repair 
and procure a fupply w'ater, and alfo to take advan- 
tage of a convoy, if any fhould ofi'er, for the Wejl 
“ Indies In the fa ft place, in the very fetting off, there 
is not that hena jides which might have been expefted \ 
he fays that the voyage began on the \ 5th of May, the 
fa£l being, that liall hinifelf did not come on board 
until the 20th. ]Ydiis fays, that ftie had been mak. 
ing the belt of her way for Antigua, according as 
wind and w'eather would permit, from the time they 
left the Capes of Virginia, (which it appears was on the 
21ft:,) until they lx)re away for /la/fax^** he does 
not fay from the time fhc left Baltimore, and it is clear 
that Ihe had merely dropped down into the Cheafepeah, 
and that Mr. Hall was in the m'ean time up at Not folk 
tranfafting bufinefs, for fo the Iog-])ook exactly ex- 
preffes. The firfl entry is dated the ioth ofM^y 1807. 

It fays, “ fhefe 24 hours begin with dight breezes 
from the N. W. and clear weather, middle and 
“ latter part of ditto; at three P.M. Mr. Hall returned ' 
^ on board frm Norfolk, weighed anchor, and flood 
down for the Capes; pc< pic emplcycd6nbending ca- 
ties and flowing anchors and boati, and fundry jobs 
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of (hip’s duty ; fo end thefe 24 hours.— Thtit/daft 
21 ft May, Thefe 24 hours with light winds and 
“ clear wemher; 'Capclienry light-houfebearing N. W. 
“ by W. four miles* l^ing in the latitude 36. 57. long 
“ 76. 4. W. from which I take my departure for An~ 
“ tigua^ lying in the lat. 17. 3. and long, 61, 45. W. 

fo God fend the good fchooner to her dtfined port in 
“ fifety. Amend' A clearer account of the com¬ 
mencement of a Voyage could not have been given, 
and therefore Mr, IJall lias not reprefented the matter 
very ingeniioufly, when he antedated his voyage from 
the 15th May, It could not have been that the fhip 
was previoufly ftruggling with bad weather, becaufe 
if that had been the cafe he woukl have got her re* 
paired before he left the Cheafepcak, and therefore it 
is impoflible to take his reprefentaiion as a fair ac¬ 
count of the duration of the, voyage and of the danger. 
I mufl obferve, that the evidence ol the log-book is to 
be received witlijealoufy, where it makes for the parties, 
as it may have been manufaclured for the purpofc ; 
but it is evidence of the moll authentic kind againfc 
the parties, bccaufe they cannot be fuppofed to have 
given a falfe reprefciitation with a view' to prejudice 
themfclves. The witnelTes, when they fpeak ro a fail, 
may perhapsbe aware, that it Jias become apoint of con- 
fequence, and may qualify their account of pad events 
fo as to give a colorable effeiJl to it. But the journal 
is written beforehand, and by perfons unacquainted, per¬ 
haps, with any intention of fraud, and may therefore be 
lecurely relied on wherever it fptaks to the prejudice ot 
its authors. In this cafe the importance of the journal 
is the more ftriking, bccaufe the witneffes refer to it in 
fupport of their own opinions, and in default of their 
own memory,as That from which the Court is to colletl 
the faG;s in a more accurate and authentic manner. 
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But what fay thefe witneffes? The firft of them is 
His account is, “ that he believes Mr. Hall to be the 
owner of her prefent cargo, which came out of dif¬ 
ferent ftores at Baltimore, but whofe he does not know, 
as he remained on board to receive it into the veflel. 
That the fifth or fixth day after they were at fea, they 
experienced heavy gales of head-wind, which fplit her 
jibs and carried away all her braces, fore and aft, and 
falling fliort of water, and the veflel’s ftores falling fliort* 
Captain Hall told the crew be thought it beft to make 
fomeport to get repairs, fails, rigging, water, and fome 
ftores; at this time the crew and the deponent being 
worn down with fatigue, fo that fcarcely a man was 
able to do his duty, they all cheerfully alTcnted to, 
and approved of the meafure. That Captain Hall 
then faid he would bear away for Halifax, which he 
did, and arrived there about the 24th of laft month % 
and on the fecond day after her arrival at this port, 
Ihe took in a firefh fupply of water, but did not take 
on board any other article befidcs the water while he 
was on board her, which was till the 25th of June. 
That Davis kept Mr. Hall*s watch, and the log-book 
is headed in his name, and he is there deferibed as 
Captain Davis. That the Ihip’s articles were for a 
voyage^o Antigua and back to the States, or if dif- 
charged in any other port they were to be paid a 

month’s wages and fent home he alfo fays, that he ' 
thinks they might have purfued the voyage inftead of 
bearing up for Halifax, but he declares by the oath 
he has taken, it would have been at the rilk of the 
lives of the crew, as the Tigging being carried away in 
the gale, and the jib ftay gone, the veflel lay at the 
mercy of the fea.” But when this fame witnefs is exa¬ 
mined again upon the plea given 1/ Hall, “ he refers 
to the log-book for the winds and weather the veffel expe¬ 
rienced 
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rienced on the voyage from Baltimore^ where he has truly 
noted them down^ and his memory does not ferve him j” 
as if after having defcribed all thefe particulars in his 
former evidence, his memory would not ferve him a 
few days after. The next witnefs is Caleb Smith, who 
was taken up at Baltimore, and gives the fame de- 
feription of the voyage. Davis, the Mate, fays, 
‘‘ that the reafon why the velfel did not proceed on her 
voyage to Antigua was, meeting wnth heavy gales of 
wind, fails much torn, running rigging andjib-ftay 
gone, and water running fhort. She experienced a 
good deal of bad weather and head winds continually. 
She was in the latitude 3*. 32. when (he ihaped her 
courfe for ]Waa Scotia, the wind at that time right a 
head, blowing pretty frelh from the f)uthward ; the 
jib fplit, jib flay, and he thinks a ftiroiid gone, the 
log’book will Jiate the circumjiances, as he does not en- 
aElly remember whether it was before or after they botg 
away, that they carried away her jib this perfon 
then aferibes the deviation, principally, to an acci- 
dent, of which he does not know whether it took place 
before or after that event. Now I cometo refer to the 
log-book itfelf j it confifts of not many articles, and I 
put it to any man to lay, upon the fair confideration of 
its contents,whether it does not prove it to be ^hite im- 
poffible that this fliip came mtoHalifax under anything 
like flrefs of weather. The entry on the sift May, 
which I have before noticed, concludes in thefe terms, 
“ Middle part light breezes from the eaft ; at three 
“ A.M. tacked fliip, took in the top-fails; at five tacked 
Ihip, faw a 44-gun fhip to leeward ftanding to the 
weftward, took her to be Englifli ; latter part light 
“ winds from the S. S, hV .: all hands emplo/ed in 
fliip’s duty; fo end ihefe 34 hours.—Friday, ssd 
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Ttse ** of May. Thefe 24 ^^ours begin u’kh ftronp breezes' 
‘‘ from i^e S. W. and clt.ir weatlier; middle part 
K*7> iii', “ ditto ; at four A. ?/I. in M. top ful, rested theF. 

^ f* top-'ail, and the M. icp fail: ?t fiJi P. binded 

“ I'j F, top-iaii in the ieo »rd rcoi i'- M. frnl; laftcr part 
“ heavo gales from S. S. Vv. flood the jib and main- 
“ fail, hove to under a double reefed f a\3'fail, people 
“ citpkped hi 7nakirif nei:higs\ To end thefe 2^} hours.~ 
Satuid'.y, ’23d or h'lay. Thefe 24 hoursbe^,in with 
hoavv <T:»les from the S. S. and thick weather, 
with liirih^ fl'.r\ve?s cfiai t, lying to under a double 
“ rc<”fed f mei'ail, a heavy fca running from the S. W ; 
at hx A. M. made fail jib IVJ. hiiJ and reft fore top* 
fa l; Ir-iber perl reo.v rtoderate ; out reef .mt of top- 
‘‘ faii aiHl hi. f.ul j anploycd infiith-g tuxv'/lings 

to the iiuiin-w'rd'y r cud :h--fe 24 hours. Sunday, 
‘‘ 2a. hefe 24 routs begin with fiifl'galcs from 
“ te.v-G W. an.'I hazv wearher ; middle part ditto j 
at iv.'civr, -r M. tO]> lad ; at fix P. M. faw a large 
‘■* flip to icev. ard iLuruling tcrheN. N. W.; at eight 
“ took in tiic lore-lop-hiil ; latter part hard gales and 
*• cloudy weather; // Sunday, no work done \ 

“ fo end ihcl'e 24 hours.—Monday, 25. Thcfc 24 
hours btgi’i with hard gvdes I'rom S. S.W. and 
“ thiclc*\vcallicr with fliowcrs of rain ; middle part 
“ heavy gales ; handed the M. fail and jib, reefed the 
“ lore-fail; latter part moderate and clear weather y 
at fix F. M. all fail fet, with a plcafant breeze ; people 
“ employed in fundry jobs cf Jlnp's duty ; fo end thefe 
24 hours.— rucliday 26. Thefe 24 hours begin 
wdth ll^hi winds a ad dear weather from the N. W. 

*< ail fail fet % at four A. M. faw a fehooner (landing . 
“ to the S. W. with American colours flying; middle 
“ part frejh breezes and dear weathds latter part 
mere moderate, hands employed on fundry jobs ofJkip*s 

“ dufv'y 
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duty ; fo end thefe 24 hours.—Wedncfday, May ay. 
Thefe 24 hours begin light winds and variable ; 

** middle part ditto % laiter part ftifF breezes from the 
“ S. W. and cloudy weather ; at two A. M» caught 
“ a Jhark ; at fix faw a fmall fchooner to leeward, 
“ handing upon a wind to S. S. E. took her for a pri- 
vateer ; people employed in fera ping the quarter deck ; 
“ fo end thefe 24 hours.—'fhurfday. May 28. 

Thefe 24 hours begin with hard gales from the S. 
“ S. \V . all fail fet to the heft; advantage ; at four A. 
“ M. in M. top-fail reefed M. fail and F. top-fail; 
“ middle pan ditto; at ten, in fore-top-fail and flying 
“ jib ; latter part ditto with thick foggy w'eather; 

people employed as vfual ; fo end thefe 24 hours. 
“ Friday, May 29. Thefe .24 hours begin with ftitf 
‘‘ gales and fuioaky weather from the S. S. W. middle 
“ part ditto; latter part heavy fqualls of rain and 
“ thick cloudy weather, wind from the S. S. W. to 
“ W.; people employed in plaiting fcv.nat\ fo end thefe 
“ 24 hours.—Saturday, 30. Thefe 24 hours begin 
with hard gales and heavy fqualls from W, S. W. 
with rain; middle past moderate with conftant fail 
*• of rain ; latter part light winds from the 5 . 5 - ll\ 
“ with thick rainy weather ; at fix A. M. faw a 
fchooner (landing to the S. W., at twelve, fpoke 
with her; from Philadelphia, bound to Porto Rico, 
out nine days ; all hands employed in funJry jobs of 
Jhip's duty. —Sunday, .31. Thefe 24 hours begin 
“ with light airs, almoji calm ; tacked fliip lying up, 
E. S. E.; thefe 24 hours end with light winds and 
“ hazy weather j this day, being fabbath, no work 
“ done. —Monday, June t. Thefe 24 hours begin 
with light winds and fmoaky weather \ middle part 
ditto with fliff breezes and cloudy weather; at fix 
« P. hi. handed the main top fail j latter part ditto, 
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with thick imoaky w'cather ; at eight A. M. law a 
“ fore-top-Jfail fchooner to leeward Handing to die 
E-S.E.; thefe 24 hours U^hl’ivinds ar.dfnioaky ‘ivca* 
tbsr.bands employed onfliip’sduty.—-"i'ucfday, June 2. 
“ Thefe 24 hours light winds with thick haisy wea- 
“ thcr; at lix P. M. faw a fchooner to windward 
“ Handing to flic N. N. W.; middle part ditto; laiicr 
“ part li^ht u'inds and thick weather ; fo end thefe 
“ 24 hours people etnployed in plaiting fennat^ and fun* 
“ dry jobs of Ihip’s duty.—Wedncfday, June3. Thefe 
“ 24 hours begin with light winds and thick fmoahy 
“ weather \ at fix P. M. tacked fliip. lying up S.W. 

by W.j middle and latter part ftrong breezes and 
“ fmoaky weather; the bands employed hi /craping the 
quarter deck ; thefe 24 hours end with ftrong 
breezes and fmoaky weather.— 1 ‘hurfday, June 4* 
Thefe 24 hours begin with frejl) breezes and clear 
“ weather at four P. M. fplit the jib, reefed it, and 
** fetit agairi, reefed F. top-fail; middle part ditto and 
“ cloudy weather ; latter part ditto with light /powers 
“ of rain ; thefe 24 hours end with frejh breezes ; 

hands employed in plaiting Friday, June 5. 

“ Thefe 24 hours begin with ftrong breezes and thick 
weather with rain ; midtlle part ditto, the wind 
being fo conjlani aheady and the ownery being on hoardy 
“ thought proper to 01 der us to Halifax j latter part 
ditto ; at ten A. M. faw a large Ibip to the N. W. 
* look her to be a line of battle (hip j thefe 24 hours 
end with ftrong breezes 5 hands employed on Ihip’s 
“ duty.” 

Now is it poffible to read tliis, and extraQ; the conclu* 
fioii, that the weather w'as the caufe of llalfs determi¬ 
nation to goto Halifax ; all the latter days of the voyage 
in no degree menacing; and no one reafon alTigned in 
this journal for the change of courfe but the wind 
being ahead and the owner on board. What does 

the 
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the fliip do when flie gets to Halifax ? What mu ft have 
been her condition, if there were any truth in this ac¬ 
count of diftrefs, certainly a condition requiring long 
and confidcrable repairs. Mr. Hall fays, that he ar¬ 
rived at Half ax on the i8th of June^ and on the 20th 
he applied at the Ciiftom Houfe for his papers, that 
he might proceed on his voyage. Is this agreeable to 
the diftrefs fet up ? Were there any repairs ? Nothing 
is done beyond fome little repairs to the fails, and 
taking in a fupply of water. Then it is faid that 
there was a fcarcity of water, but it is to be re¬ 
marked that the velTel only left: the land on the 
2ift of May: and on the 4th of June there* is 
a deficiency of water. If this were fo, it is a 
criminal improvidence on the part of the claimant? 
who was bound to provide for the chances of a much 
more protrafled voyage; it was hisduty to put on board 
fuch a fupply as w'as requifite for the intended voyage. 
If the water failed within the fpace of rhefe few days 
could it be that a reafonablc quantity had been put on 
board ? But the truth is, there was no alarming defici¬ 
ency j for there were 140 gallons of water on board,be- 
fidcs rain water which had been caught, and which was 
proper for coarfer purpofes. There is, therefore,' as 
great a failure in this part of the cafe fet up as in every 
other. There is a pafiage in the evidence of Davis^ 
the mate, which carries with it a very ftrong confir¬ 
mation of the fufpicion of an antecedent deftination to 
this port of Halifax. He is alkcd where the voyage is 
to end, and his anfwer is, that he cannot undertake 
to fwear where it was to 4 iave ended, becaufe the 
fhip’s articles fay back to any port in America. De¬ 
ponent thought it was meant to be Halifax, but.could 
not tell; his reafon for thinking fo was from hearing 
Hall talk about Halifax a good many times,” and he 
goes on to ftate, “ that he cannot undertake to fay the 
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The veflel was in any real diftrefs when fhe arrived in the 

__pot't, but her Handing jib was entirely gone, and her 

s2d, flying jib much torn, water growing faort; he thinks 
J/je nii^hi hci'C purfued her voyage to Antigua in feffety^ 
but they all thought it would make no difference coming 
into a Briiijh port/* Here then is a ftrong ground for 
fuppofing the exillcnce of an antecedent purpofe of 
going to HallfaK^ and that it did net arife from the ac¬ 
cidents of the voyage. The vclTel Came in on the 18th 
of June ; and it was not till the CuHom Hoiife Officers 
were in pofleffion that Hall intimated his w^ifli to get 
the regifter indorfed, and to complete the bill of fale. 
But that could not rehabilitate the vclfel ; flie had al¬ 
ready committed a breach of the law, and was in pof- 
feffion of the oflicers of the (iuHoms. I( has been 


argued that thefc goods could not have-been iineudcd 
for importation at HuUfnx as they are not adapt.-d for 
that market; of the weight of that argument the (Jo'irt 
b?;^w w:is from local knowledge much betier qa.'iihcd 
t.* ; ;uge. 1 may hov/t:eer obferve that thefe lame 
goods are aniongft thofe enumerated in the flatute 
wdiieh gives the Governor of Scotia ifuthoriry 
to permit their importation, and it is clear therefore 
that there is an occaficnal demand for them. 


I liave entered into thefe facts more nnnutely, be- 
caufe I am not ignorant that this cafe has been made 
the fubjcG: of an outcry, in which the Judge of the 
Court below, and the officers of the Crown, have 
been treated with fufficient freedom. I muff adver¬ 
tize parties, that if they feel themfelves aggrieved 
by the fenteiice of a Court of Juftice, this is not the 
Jpecies of remedy which the Law has provided for 
them, r The true remedy is to be purfued by a regular 
caufe of appeal in the tribunals appointed to corretk 
errors, and not by paitial and inflamed comphiints 
jgainft perfons in judicial fituaiions, preferred behind 

their ^ 
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their backi; and in quarters where fuch complaints can¬ 
not be judicially examined. What would be unfair 
towards individuals is not lefs fo when direfled againft 
Courts of Jufticc. I do not however lit hereto decide 
upon the charailer and conduct of the Judge and 
officers of tlic Chown at Hnlifax^ but to determine the 
legal merits of this cafe. From the conclufions I have 
drawn from the evidence it will be inferred, that I 
approve the fentence which has been given; Mr. Halids 
intertions may be honed, for they are known only to 
himlclf, I can judge of them only from fadts, and fuch 
fads as appear in the evidence which is furnifhed, and 
judging from that evidence, I do, without hefitation, 
affirm the fentence appealed from. * 


BOLLETTA, Trumpey. 

was the cafe of a Danifh fiiip, bound on a 
voyage from Zanie to C’jpsnbagen, with a cargo 
documented as the property of merchants refident in 
the Seven IJlands^ and captured on the 31ft oi Auguji 
1807, by the Snap Dragon privateer. Proceedings 
were commenced againft the ffiip and cargo by the 
captor, when the King’s Prodor intervened for the 
Crown on the ground that the capture was made 
prior to the declaration of hoftilities againft RuJJia, 

On the Part of the Captor —It was argued that thefe 
iflands had been ceded to France prior to the capture; 
that they had become part of France,-axidi confequently 
that the cargo was the property of French fubjeds, 
and as fuch muft be condemned to the Captor., 

For the Crown it was contended^^Yhat the ceffion 
thofe iflands to France was only matter of coii- 
jcvlure founded upon vague rumours circulated in 
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Jome of the foreign jouinals; that if the Captors re¬ 
lied upon the fa^l of cefTion it v?as incumbent on 
them to flicw that it had taken place. 

T/jc' Court inicrfcrcd and obfcrvcd, that although 
regularly it was the biiiinefs of the party making the 
afiertlon to adduce evidence of the fact, upon which 
he relied ; yet in this cafe he fhould direct the Pro£tor 
for the Crown to apply to Government for informa¬ 
tion, as in his oHicial fituaiion he could make the 
application with more facility than the Proctor for 
the Privateer. 

On a fubicquent day the caufe came again before 
the Court, when the King’s Proctor brought in the 
following anfwcr which had been received from the 
o/Hce of the Secretary of State: “ Foreign Office, 
February 2oth 1809, Mr. Bagot prefents his coni- 
“ pliments to Mr. Bijhop, and in anfwer to the 
queflion contained in the inclofed paper, he has 
“ the honour to inform him that the ceflion to France 
of the Ionian Republic was only made known to the 
Briiijh Government by the faS of its occupation by 
** the French troops fome months after the lignature 
“ of the peace of Tilfit. It is not in the patent articles 
‘‘ of that peace,” At the fame time further evidence 
was furniflued on the part of the Captor, confifting of 
an extract from the log book of the Tf^ea^de Hoop of 
war, which was cruizing off the Seven IJiunds at that 
period, together with an affidavit of Captain Clavell 
her commander. 

Judgment. 

Sir William Scott. —The queftion in this cafe is, 
whether the capture took place fubfequent to the 
ceflion of thefc iflands to France by the Emperor of 
Rnffia ; for if the fact was fo, upon the principle laid 
down by the Court in the Kniphaufen cafes, the captors 
will be entitled to the benefit of the condemnation. 

I The 
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The capture took place on the 51ft of Augufty and it J’’‘' 
can hardly be denied that the Seven IJlands were in 
the pofleffion of the French at that time; but when 
the cafe came on before, it was objected that there was 
no evidence to fhew that this was any thing more than 
a mere temporary poireffion, except fomc loofe fuggef- 
tiong ill the foreign newfpapers, which required to be 
fupported by proofs of a more authentic nature. With 
this viev/ the Court direflcd an application to be 
made to the Secretary of State for the I'^oreign Depart¬ 
ment, for information refpeding the time when the 
ceflion of thofe ifiands to France took place. The 
anfwer which has been received i<: not very fatisfac- 
tory as to the point at ilfue. But in order to fupply 
this deficiency of information the captors have brought 
ill an extraft from the log-book of the Weazle 
floop of .war, which was cruizing in that neighbour¬ 
hood at the time, with an affidavit of Captain Clavelly 
her commander. On the part of the Crown it has 
been contended that the pelieffion taken by the French 
was of a forcible and temporary nature, and tint 
fuch a pofTcflion does not change the national cha¬ 
racter of the country until it is confirmed by a formal 
ccffion, or by long lapfc of time. That may be true 
where pofl'cnion lias been taken by force of arms and 
by violence ; but this is not an occupation of that 
nature: France and Rujjia had-fettled their differ¬ 
ences by the treaty of Tilfit, and the two countries 
being at peace with each other, it muft be underflood 
to have been a voluntary furrender of the territory 
on the part of Ruffia, This is the light in which it 
is viewed in His Majefty’s declaration, and although 
in the anfwer received from the Secretary of State’s 
office, the time when it may have talcen place is not 
mentioned, yet there is a diflinfb admiffion the fa£l. 

But the affidavit of Captain Clavell^ ,u>d . -le extract 

from 
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from his log-book, fumifli evidence of a more deci- 
five nature. He jtates that “ he proceeded with the 
JVcaxle towards the harbour of Corfuy on 23d of 
Augujl 1807, and upon going afiiore there for the 
purpofe of waiting on the BritiJJ} Minifter, he 
“ found that he had been obliged to fly, and that 
Corfu was adually in pofleflion of French troops ; 

** that, on h:s return on board the Weazle, he found 
lui FiighJhjnariy who had been fent on board by - 
“ IV'lr. Kirl'c, the Britijh Vict-Conful at Corfu, with 
“ information that the faid place was in pofleflion of 
the French, and had been for fjveral days; that 
the deponent went to fea immediately, and on the - 
following morning captured fonie veflcls wath 
** French troops on beard, bound to Corfu and other 
places in the Scnjcn Iftands j that ihe deponent was 
“ then informed that Corfu, 7 .tmtc, Ccphnlonia, and 
other iflands belonging to Rtfp.a, commonly called 
‘‘ the Seven Iflands, had been ceded to the French, 
who took pofleflion thereof on the 12th of Auguf, 
and that part of the French troops had been con- 
“ vtyecl ‘hither on board of and under the protec- 
“ tion oi Rvjjlan fliips.”—Ne w is a fa^l which 
proves that if was a voluntary furrender on the part 
of Rujfia, in coiifequcnce of a previous ceflion, and 
that it was not an hoilile occupation by force of arms 
liable to be lofl; again the next day, It was a ceflloii 
made by Rujfia at a time when flie was linked with 
France in the cloftfl ties of amity. No other evidence 
is to be proeuicJ, and I am of opinion that there is 
fufiicient to fatisfy the Court that at the time of the 
capture, thefc iflands had been transferred to France, 
and fonfequently that this property is fubject to the 
commlffion of war held by this privateer. 
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^T'HIS was a queftion arifing upon the falvage of a 

Swedijh fhip, which had been abandoned at fea 5 ;nr‘ty"n(K jlfti- 
by her crew under circuniftances of great diftrefs, and SJi.gelrateady 
was taken poffeflion of by two fifliing fmacks, the j,"^^rmance and 
Ter feverance and the Ceres, with the intention of car- unde>‘ «««•» 

' _ ’ 'to the port of Harwich. After 1 ...j _ 

taken the wreck in tow His MajeTy’s gun-brig Mariner 
came up, and having fent ropes and people on board, 
continued towing her jointly with the filhing fmacks for 
feme time; but the commander of the Mariner after¬ 
wards. direfted the fifhing fmacks to be caft oflF, as the 
gun-brig alone was fufficient for the purpofe; and, the 
wind having the next morning fliiftcd to the i^rth-weft, 
he refolved to proceed with the wreck to the firft port he 
could fetch to the weftward. The Perfeverance and the 
Ceres continued in company untif they arrived off Do^ 
ver, and adually affifted in warping the veflel into that 
harbour, although, after they were caft off they had 
Vql. I. N been 
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been prevented by the Ini...*. '/ - 


r/wr from interfering: anv * -.■f 

towing her. On tlie j>art oi tb K ■ ' . .s 

alJedged, that when Lieut. Lulijj. ' :i- 

tion of taking the wreck in tow, nti obj.'.. ..as 


made by the people belonging to !hc hfliin;.; lin..v..is; 
that they would have been much longer in pcrforniing 
the fervice; and that if the Mariner had not beea 
prefent they would either have been captured or obliged 
to quit the wreck, ui confequence of the near approach 
of a French privateer on the fecond day. 


Judgment. 

Sir William This is clearly a* cafe of falvage 

and of derelicf, as it appears that the flnp had been 
totally abandoned, and was refeued fi oin danger by 
fome of the parties appearing in this caufe. At tha 
fame time it is not a falvage fervice of any very traa- 
feendent merit, arifmg from confiderations of fpecial 
danger or difficulty attendant upon its execution, and 
tlierefore the falvors will not be entitled to the higheft 
rccompenfe which, in fome of thefc cafes, the Court 
is inclined to allow. There was no immediate'Jjeril ; 
the weather w<is moderate, and it appears that little 
actual exertion was neceffary beyond the mere labour 
of towing the veffel, which is of no great bulk, only 
48 tons, and having on board a cargo of a very 
buoyant nature.—The principal queftion therefore is, 
to which of thefe parties the Court fhall decree the 
falvage: #t appears that thefe two hiking fmacks, 
the Perfeverance and tne Crr^rr, being at fea for the 
purpofe cif fifhing, fomething which had the appear¬ 
ance of a wreck was difeovered at a diftance: the 
Per/everance immediately flood towards the objed^, 

which 
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vhlch proved to be tliis veflelj and, having got pof- 
feflion, proceeded to take her in tow. The Ceres 
came up about an hour afterwards, and proffered her 
affiftance, which was accepted, and from that time 
both the fmacks were employed in one common fer- 
vicc of towing the wreck. Two hours after this, up 
comes the Marhier gun-brig, difpoffcffcs the filhing 
fmacks, and now claims to be confidered not only as 
falvor, but as principal falvor, by the Court. The 
(jueftion of merit or of demerit on her part mull de¬ 
pend upon a preliminary queilion, v/hich is, whether 
her affiftance was wanted or not; becaufe the charac¬ 
ter Of the act mull be determined by the neceffity of 
this interference. If there was no fuch neccffity, it 
will be a cafe rather of demerit than of merit; a falvor 
who is in poffeflion has a lien, a qualified property in 
the thing laved ; and it may be oxtremely injurious, 
not only to his interefts, but to ihofe of the owners 
themfelves, that he ffioukl be put out of poffef- 
fion, and his reward diljmted or interfered v/ith by- 
others, until the matter can be adjlifted in a Court of 
Juftice. If thefe two fmacks, wliich had the veflel in 
tow, were fufficient for the purpofe, in what w'ay can 
the gun-brig be confidered as a falvor ? The falvage 
was already in the a<ft of performance, and under 
means apparently fufticient. That a party ffiould lie 
by as an indifferent fpertator, without oftering any 
affiftance to a vefiel in diftrefs, and then, when others 
are in the very a6f of executing the fervice, fhould be 
permitted to come in and fay, I am a falv6r in this 
cafe, ie not to be endured j not only does it introduce 
new and vexatious claims againft the owne/s, but it 
may prevent thofe who are juftly entitled to reward 
from receiving an adequate ftiare. In the prefent cafe 
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k is exprefsly denied, on the part of the fifhing fmacks, 
that they were in any want of afliftance from the gun- 
brig; and therefore it remains for me to confider 
what is the evidence produced on the other fide in 
fiipport of that averment. Now I muft own that it 
appears to me very inadequate to fuftain the claim 
which is advanced by this King’s fhip: it is faid by 
Annisy the pilot of the Mariner, that the rnafter of 
“ the Perfevcrance intimated that he had been a fort- 
“ night at fea, fillung out of fight of land, andin con- 
fequence was unable to tell correctly where he then 
“ was, and enquired of the deponent the bearings and 
diftance from the land.” That certainly is not enough 
to entitle the informants to a falvagc ; they were bound 
to communicate fuch information; it was not more an 
a£t of humanity than of duty, and what the maftcr of 
the fifhing fmack had a right to expefl from any veflel 
that he might have fallen in with. Lieutenant Grif- 
Jiths then goes on to flate, “ that confidering the fhip 
“ to be ninety miles from Harwich, the nearefl Britijh 
“ port, and conceiving the Pcrfeverance and her crew 
“ in pofleflion to be infufficient to conduct her into a 
“ port of fafety, he intimated to the mafler of the 
fifliiiifT fmack, that he fliould take her in tow.” 
But, in point of fact, the other ihiack was alfo con- 
iribming her afliltance, and there is nothing to fhew 
that they were not together lufiicicnt for the purpofe 
to be effected; Mr. Griffiths, indeed, fays that they 
were not fufficlent; but he has not flated the grounds 
upon which he formed that opinion; and when it is 
exprefsly averred, on tiie other fide, that no fuch 
afliftance was required, I cannot take his opinion abfo- 
lutely; he Ihould have put the Court In poflTeflion of 
his reafuis for fo thinking, in order that it might judge 

5 
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of thf'Jr fufficiency, Becaufe it is not enough that this 
gen^knun himfelf entertained a fincere perfuafion that 
the fi/li.ing velf.']s were unequal to the talk they had 
undertaken, the Court alfo mull be f.itisfied that he 
entertained that opinion upon fufficient grounds. 
Another ground for the claim fet up by the gun-brig* 
is founded ii}x>n a lort ol military fervice; it is faid, 
that a cruizer of the enemy made her appearance, and 
would have captured the vell'el, had flic not been 
deterred by the preience of the Mariner; but this 
happened on the fcccnd day, and in a place to which 
the vefl'el might not have been brought, if (he liad 
been left in the lianvls of the people belonging to the 
fifhing fmacks, as it was their intention to xarry her 
direct into Harwich ; fo that if the enemy^s cruizer 
was driven oil' by the gun-brig, it is to be recolle£l:ed 
that the danger itfelf would, probably, not have arifen 
if the vefl'el had not been brought into that fituation 
by the determination of Lieutenant Griffiths to purfue 
another courfe. Upon the wluile of the circumftances 
I am under the neceflity of confidcring the claim of 
the Mariner as of tlie weakefb kind; her com¬ 
mander may at tJio fame time, have adled under an 
imprelfion that his interibrc-ncs was needfary; and 
therefore I fliall allow two-fifrhs of the whole value to 
be divided between the two fllhing fmacks, after de¬ 
ducting the expences, and fifty guineas to the crew of 
jhe gun-brig. 
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SAInTA anna, Larrinago. 


Spani/k property 
•—the ovvn».rs 
being refiilL'tit in 
a t art of Sj..uti 
<ubje£l to the 
tonirol of tliP 
Stench —reftorcd 
nndcr me Oiih r 
in Council 4U1 


was the cafe of a Spanijh fhip and cargo, which 
was captured Auguji 1809, by the private 
fhip of w'ar John Bui/, on a voyage from MontriQ 
to Cadiz ; with an oftenfible deflinaiion to St, Andcro, 


July i8c8. Qfi 4 jjg Captors it ivas contended —That 

the parties on whofc behalf the claiiu w'as given were 
refident in that part of Spain which W'us under the 
dominion of the French, and confcqucutly that they 
had not 'n perfona ^ff7/jriii \JxQ.Brliijh Court of Ad¬ 
miralty, That fuppofiiig thtiii to be tiuitlcd to refli- 
tution as Spanijh fubjeds under tlie order of tlie 4th 
July; yet they were SpaniJ/j fubji’cfcs who in this 
inffance were carrying on a traitorous intercourfe with 
the enemy, for whofe ufe thefe florcs muft be pre- 
fumed to be going, as the French army was in poflbf- 
fion of St, Andera. That it was to be expedec^ that 
the witneffes examined in preparatory fliould wifh to 
diffemble that deftination, and therefore little reliance 
could be placed on their tefUmony. That as to the 
documentary evidence it was inconfiftent with itfelf; 
for although the bills of lading and letters of confign- 
' ment pointed to Cadiz, yet there was a certificate on 
. board from the municipal officer at Montrico, declaring 
the adual deftination to be St, Andero; and as the 
inafter had fworn that all his papers were true and 
genuine,* they were all equally entitled to belief. The 
Court therefore would rather infer a deftination tq 
Si, Andero, from the fmallnefs of the yeffel and the 

improbability 
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improbability that llie fliould have been permitted to The 
put to fea with a cargo adapted to military purpofes, anka. 
unlefs the French had been well aflured that it was with Nov. a5di, 
the intention of proceeding to fome SpaniJlj port in 
their pofleffion, in which cafe the ihip and cargo would 
alfo be fubjefl: to confifeation, under the Order in 7 ^Jan.i% 97 * 
Council prohibiting vcfTels to trade between ports, 
from both of which the Britijh flag is excluded. 

On the part of the Claimants it ivas argued —That 
the velTel adlually flood towards the privateer for pro- 
tedlion the moment flie difeovered her to be a BritiJJi 
cruizer. That the witnelTes in preparatory all declared 
that their deflination was to Cadiz, and that their repre- 
fentation of the fa 61 : was corroborated by every docu¬ 
ment on |;)oard, except the certificate from the municipal 
officer of Mofiirico, which it was neceffary to obtain 
in order to enable the fliip to clear out: and that as 
to the finallnefs of the veffel, it was notorious that 
the greater part of the coafling trade of Spain was 
carried on from one extremity of the country to the. 
other iij vellels of prccifely that defeription. 

Judgment. 

Sir William Scott. —I think it is clearly the intention 
of the Government of this country, publicly expreffed, 
that all SpaniJI) property fliould be treated with the 
iitmofl poffible tendernefs. The Order in Council of Aprcmik i 
the 4th July 1808, declares that “ all hojlilitics againfl 
“ Spain, on the part of His Majefly, fhall immediately 
“ ceafe j” here, then, is a total extinction of hoflilitios 
proclaimed, without any exception or limitation what¬ 
ever : In the third and fourth articles of the fame Order 
it is provided, that all Ihips and vcflcls belonging to 

N 4 , “ Spain 
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“ Spain fhall have free admiflion into the ports of His 
“ Majefty’s dominions, as before the prefent hoftili- 
ties 5 and that all ihips and veflels belonging to 
“ Spain, which fhall be met with by any of His Ma- 
jelly’s fliips and cruizers, fhall be treated in the 
“ fame mariner as the fliips of States in amity with 
His Majeftyj” here, again, is no reftriftive (hl*- 
tin£tion of particular parts of Spain, but peace and 
amity are proclaimed generally with that country, in 
exactly the fame terms as would have been employed 
in a definitive treaty. Under thefc public declarations 
of the State, eftablifhing this general peace and amity, 
I do not know that it would be in the power of this 
Court to condemn Spdtiijh property, though belong¬ 
ing to perfoiis refident in thofe parts of Spain which 
are at the prefent moment under French control, ex^ 
cept under fuch circumftances as would juflify the 
confifeation of neutral property. The Order in 
Council appears to be framed under the impreflioii, 
that the general difpofition of the inhabitants is friendly 
to this country, and that this difpofition is only over¬ 
ruled by the cfleO; of French force in particular dif- 
trids. In the cafes of the property of fuch^perfons 
taken, the Court would, I think, be at moft inclined 
to fufpend its judgment for the prefent, under the 
aiithofity of this general declaration, and wait till 
fome more precife rule was framed by proper autho¬ 
rity, or till length of time and duration of French pof- 
feflion furniflied a rule that might apply to fuch cafes, 
though not fpecifically diftinguifhed in the terms of 
the Order. In the prefent cafe I fee no fufficient rea- 
fon for an unfavourable hefitation of judgment. The 
veffel is,‘ I think, proved to be going tp Cadiz, the 
port of our allies, with an ufeful cargo on board, a 

cargo 
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cargo of military (lores; there is nothing to contradift 
this deftination, excepting a Angle document, a paper 
of mere form, granted by the conftituted authorities, 
as they are called, at Montrico, in which a deftination 
to St. Andero, then in French poireflion, is held out. 
It is impollible to attach much weight to that, becaufe 
fuch a paper muft have been accepted on board any 
veifel failing from the port which this (hip had quitted, 
as a cargo of fuch a defcription would not have been 
licenfed to depart for Cadiz, by thofe who alone had the 
authority to grant paflports. All the witnefles depofe 
to the deftination to Cadiz ; the letters on board are 
addreffed to perfons there, and the faft that this veflel 
ftood towards the Britijh privateer for protedlion, the 
moment her chara£ler was afcertained, ftrengthens the 
prefumption. The evidence, therefore, of a deftina* 
tion to Cadiz ftrongly preponderates; and taking the 
fafl to be fo, what is this cafe, but that of fubje^s of 
a country with which a general amity had been pro¬ 
claimed, ferving the common caufe of the allied coun¬ 
tries, by carrying military ftores to one of the ftrong 
holds occupied on behalf of that caufe, from a port 
happening to be fubjeft to the prevalence of French 
arms in its immediate neighbourhood. Be the refi- 
dence of the parties what it may, (for it does not very 
diftin£lly appear,) I can have no hefitation in reftoring 
property fo employed to perfons manifefting fuch 
difpofitions. 
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Judgment. 

WHUam Scott. —This is the cafe of a Prufftan 
aicgai under the (hip uiid carsTO; captured on a voyage from Stettin 

jDrder m Council tr - , ^ ° tx c 

7tUja«.i8o7. to Komngsburgy both PruJjtan ports; and I am or 
opinion that, under the Order in Council prohibiting 
vefTels to trade between ports from which the Britifo 
flag is excluded, this voyage is illegal. It is true that, 
Airw4iBG. fubfequent Order in Council, of the 25th No¬ 

vember 1807, PruJJian fliips arc permitted to trade 
between neutral port and neutral port; but I think 
this Order is controlled as well by its own import as 
by the former Order of the 7th of January^ fo far as 
refpefts the trade from one Pnijfian port to another, 
from both of which the BriliJJj flag is now excluded. 
Becaufe ports fo interJided to the commerce of this 
country, in compliance with the willies and policy of 
the enemy, cannot be brought w'ithin the defeription 
of ports llriftly neutral, though the country of which 
they form a part may not be at w^ar with this count ry, 
and may have a general character of neutrality. The 
ports themfelvcs are in effedt hoftile^they derive a cha- 
racler of hoftility from the exclufion of the Britijh flag, 
in the flime manner, and under the fame penalties of 
prohibition, as w^ould be applied in ports diredly hof- 
tile. A part of this cargo^ it has been fuggefted, is 
entitled to peculiar confideration, as it is reprefented 
to be thq property of the King of Prujfta himfelf; and 
certainly, if it could be fhewn that thefe were articles 
going for the private accommodadoft of the foyereign, 

it 
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It would be proper, (conformably to that comity which 
is obferved in fuch cafes by C'ourts of Prize,) to reftore 
it; but in this inftance, the property in qiieflion con- 
fifts of a confidcrable quantity of fait, evidently not 
intended for the private confuniption of the fovcreign, 
but for the purpofes of trade or revenue, and therefore 
it cannot be fo favourably diftinguifiied.—Ship and 
cargo condemned. 
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L’ACTIF, Loruial. 

'HIS was a Britifi prize velfel, which had been re¬ 
captured from the French, and the quehion was, 
whether the former Britijh owners were entitled to 
reftitution on falvage under the circumftances of the 
cafe. It appeared that at the time when the recapture 
took place the fhip was failing under French colours, as 
a merchant velfel, on a voyage from UOrient to 
Nantes, with a cargo of fugar, cotton, and other 
goodvS. She had no comniiffion of war, nor any arms 
except a few muflvets for felf-defence; but an affidavit' 
was made by the mate, who depofed that (he had 
cruized as a French privateer for two months againd; 
the commerce of this country; and there was alfo a 
regiller of this (hip as a French merchant veffel on 
board, in which it was recited 4 hat flie had formerly been 
fitted out as a privateer at Rochelle, On thefe grounds 
it was fubnutted, that the Britijh claimants were Jbarred 
from reftitution under the exceptive claufe qf the 
prize atl;. 

^ JVDO^ 


Jfan. 13 ^, 
iSiQ. 

Brhijh prize ref' 
lei having Ijoen 
fitted out as a 
privateer l>y the 
ci:emy, .iltliOL'gb 
navigaiiiig as a 
merchant vcflel 
at the time of r»- 
c.mture, not re* 
llorcd to the for¬ 
mer Bnlijh 
owner. 
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1810. 

45t?«a.2« c. 7 a. 


Judgment, 

Sir William Scott .—The queftion in this cafe turni 
upon the interpretation of a claufe in the Prize A£t; 
the words of which are undoubtedly very large, for it 
provides that “ if fuch fliip or velTel fo taken fliall 
“ appear to have been, after the taking by His Ma- 
jelly’s enemies, by them fet forth as a fhip or veflel 
of war, the faid fhip or veflel fhall not be reftored 
to the former owners or proprietors, hiit fhall in all 
‘‘ cafes, whether retaken by any of His Majefty’s fhips 
or by any privateer, be ailjudged lawful prize fo^ 
“ the benefit of the captors.” Here, ther, is a rule 
as broad and uiiiverfal as can well be laid down, and 
the terms in which it is expreffecl are fuch, «nat if this 
Court were difpofed to efcape from its conditions, it 
would find it very difficult to furnifh any fufficient apo¬ 
logy for fo doing. In the ad itfclf, no policy is pointed 
out for the foundation of the rule, but it is laid down in 
general terms, and in the pail tenfe. It is, however, 
agreed on all hands, that this particular claufe was in¬ 
tended by the Legiflature as a ftimulus to exertion pro¬ 
portioned to the danger of the undertaking, and there¬ 
fore it has been argued that it is confined to veflfels which 
are adually under commiffion when retaken. Now it is 
not without its ufe, in the interpretation of this ftatute 
to coiifider what was the original flate of the exifting 
law upon this fubjed. The rule of that law was, that 
where a fliip was taken and carried infra prajidia^ and 
efpecially after a fentence of condemnation, the Ihip 
became the property of ithe captor, and, if retaken, 
the former owner had no jus pofiliminii; and this con¬ 
tinued to be the general law of Europe down to a very 
late period. Tliis country, as a commercial country, 
has departed from it, and has made a new and pecu- 

Ha^ 
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liar law for itfelf, in favour of merchant property re¬ 
captured, introducing a policy not then adopted by 
other c '.-untries, and dift'ering from its own more antient 
praftice. A rule of policy fo introduced muft ftill be 
confidered as an exception from the general law, and 
is to be inU !{>reted, where any doubt arifes, with a 
leaning to that general law which is no farther to be 
departed from than, is cxprcircd. ] 5 y the terms of 
this claufe, vcflels are excepted which “ lhall appear 
“ to hatjc been fet forth for war.** The policy of this 
exception is not exprefled, but it amounts, I think, 
to a declaration, that the more lenient rule adopted by 
this country does not apply to a cafe attended with the 
prefent circumftances; and 'unlefs it can be proved 
that, in enafting this claufe, the Legiflature had no¬ 
thing elfe in view but to encoinage the attack of armed 
veffels, it cannot be allowable for thi^ Court to affume 
that fuch was the folc policy of the a£l:, to the 
cffc^l: of confining its operation to that fingle cafe. I 
think it more probable, that where the former charac¬ 
ter of a veflel had been once obliterated by her con- 
verfion into a Ihip of war, the Legiflature meant to 
look no further. From that moment the title of the 
former owner, and his claim to refiitution, were en¬ 
tirely extinguilhed, and could not'be revived again 
by any fubfequent variation of the charader of the 
vefiel. His title being once gone, is gone for ever; 
the words of the Aft of Parliament are broad and 
general, and in a retrofpeftive form, and I feel it dif¬ 
ficult to retreat from the obligations they impofe upon 
me. At the fame time, as this is a new cafe, I fliall 
allow the claimants their expences. 
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BYFIELD, Forstjer* 


Srcach of block* 
•de—^fale of car¬ 
go in the block¬ 
aded port by 
compullioR. 

Appeodix f. 


American (hip was captured on a voyageH 
from Copenhagen to Li'cerpocl, and proceeded 
againft for a breach of the blockade. It appeared 
from the evidence of the mafter, that the Ihip had 
failed on her former voyage from Bo/lon, deftined 
to'Ceftenburg for information and in purfuit of a mar¬ 
ket ; but on her arrival off the Naze of Norway Ihe 
had been captured by a Danijh privateer, and on the 
14th was carried into Chrijlianfand. After two 
months delay the mailer obtained his liberation, and 
failed for St. Pcterjburg ; but coming to an anchor off 
Copctibag€ 7 i, he was there detained, and compelled by 
the Government to land and fell his cargo: after 
which he obtained perraiflion to take on board the 
prefent cargo on account of his owners for Liverpool* 
A claim was given for the Ihip and cargo, as proteded 
by liis Majelly’s licence, which was not exhibited ; 
but among the Ihip’s papers there was an Order in 
Council, datv^d Auguji 24th, authorizing the grant of 
a licence to certain Britijh merchants, permitting a 
velTel bearing any flag, except the French^ to proceed 
with a cargo of permitted goods, from any port in 
the Bailie to any port in the United Kingdom, 


Judgment. 

Sir Williani 6V0//.—The evidence which is furnilhed 
in this cafe lliews that the conduct of the mafter, in 
going with his Ihip to Copenhagen, was perfedly volun¬ 
tary, The account which he gives is, tlaat the ftiip- 

(( 
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" was captured on her voyage ivomBoJion loGottenburgi 
‘f and carried into Chrijlianfand; after a delay of two 
** months, he obtained rellitution, ^nd failed for Peter/- 
burghy but that, having come to an anchor at C^pen- 
** hagen, he was there compelled to fell his cargo.” I 
muft obferve, in the firft place, that having gone 
voluntarily, and without necelfity, to Copenhagen, he 
had already violated tlic blockade; the ad was entirely 
his own; and the fubfequent force, if applied at all, 
was only to compel him to difpofe of his cargo. Now 
clearly this fubfequent compulfion, if proved, cannot 
be taken as exempting him from the penalties of the 
offence already committed by himj becaufe fuch a 
dodrine would put it in the power of the enemy to 
take off in part, at leaft, the effed of a blockade, and, 
by a pretended exercife of authority, to rehabilitate 
the veffel, and enable her to fail out again in bal- 
laft, in the very face of the blockading force, 
after (he had depofited her cargo. Here, however, 
the blockade was violated by a fecond ad, which 
is alfo admitted to have been voluntary. The mate 
fays, “ that after the former cargo was difcHarged, the 
mafter went on fliore,and petitioned the Government 
“ for permiflion to take in another cargo in the block- 
aded port.” it is no excufe to fay, that this cargo 
was intended to be brought to this country; the fhip 
was no more at liberty to break the blockade for fuch 
a purpofo, than for any other.- Then it has been 
thrown out, that here is an Order of Council for a 
licence to import from the Baltic ; but the licence it- 
felf is not forthcoming, neither would ir have fur- 
niflied any protedion to the cafe, becaufe at the time 
the Order bears date, the foip w'as lying at Cbri/Vtan- 
fandi when, according to the reprefentation of tlie 

claimants, 



CASES DETERMINED IN THE 


190 

Tke claimants, there was no intention of difpofing of thef 
former cai-go at Copenhagen ; and therefore it could 
Dec 9th, not be of a nature to protdfl: the purchafe .of a frelh 
cargo in that port, a tranfa£lion which was not in 
contemplation when the application to the Council 
Office was made. A licence, exprefled in general 
terms, to authorize a ffiip to fail from any port with 
a cargo, will not authorize her to fail from a blockaded 
port with a cargo taken in there;—to exempt a block¬ 
aded port from the reftridions incident to a ftate of 
blockade, it muft be fpecially defignated with fuch an 
exemption in the licence; otherwife a blockaded port 
lhall be taken as an exception to the general deferip- 
tion in the licence.—Ship and cargo condemned. 


LUNA, SoUTHWORTH, 

xSio. 

Order in Council, ^T^HIS flilp, Under American colours, was captured on 

a voyage from New Tork to Su Sebajlian's ; there 

JcmpStriirun- no queftion as to the property; but upon the fa< 5 l 

dcr the dominion of deftination it was urred on behalf of the captors, 

«f tbe enemy. r t ° 

Appendix 11. that the Order of the 26th April 1 809, impofing a 
blockade on all ports ?nd places under the government 
of France, together with the colonies, plantations, and 
fettle inents in the polTeffion of that government, muft 
be conftrued to extend to the port of St, SebaJlMs^ 
as it was notorious that the French had been in com¬ 
plete pofl’effion of the place for nearly two years. 
That upon any other conftrudion of the Order in 
Council, the blockade would be rendered wholly 
abortive, as it was nugatory to prohibit velfels from 

carrying 
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(Carrying their cargoes into the ports of France, if they 
were permitted to have free accefs to ports fituated 
immediately upon the French boundary, and in the 
aftual pofleflion of the French armies. 


The 

Luna. 

ZitOk 


Judgment. 

Sir William Scott ,—I can have no doubt that this ihip 
and car^o ought to be reftored, for certainly it is not 
within the power of this Court to extend the opera¬ 
tion of the blockade beyond the limits which the Pub¬ 
lic Authority has aifigned to it. I cannot admit that, 
becaufe the port of St. SehaftiarCs borders on ports 
which are blockaded, that therefore it is lefs acceflible 
than any other open port; the introduftlon of fuch 
a principle would have the elFe£t of ftretching out the 
limits of every blockade to an indefinite extent. When 
the Order of the 26th of April limited to the 
ports of France and Ilollandy and their colonies, and 
to certain parts of the newly-conftituted kingdom of 
Italy, it was intended to operate on thofe places, and 
DO other j certainly not upon thofe which might be 
thrown temporarily under the fluduating dominion of 
Frujue. The fhip and cargo muft be reftored; but 
the queftion is, upon the expences which have beert 
incurred in confequeiice of the detention. It is im- 
poflible for the Court to throw out of its confideralion, 
that wlien thefe Orders in Council ard iffued, it is the 
du"y of the Officers of His Majefty*s navy to carry 
.them into effeft; and although they may be of si 
nature to require a great deal of attentive cortfider^ 
ation, gentlemen of the navy are called upon to aflt 
with promptitude, and to conftnie them as well as - 
they cUn under the circumftances of cafes fifddenly 
irifing. With every wifli, therefore^ to make thd 
VoL. I. 0 greateft • 
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Th« ^reateft allowance for the difficulties which are at pre- 
- lent impofed on the commerce of the world, I cannot 

Ja«^i9th, in this inllance refufe the captors their expenciss; 

,* but in no future cafe, arifing on the fame Hate of 

facts, will the Court grant that indulgence. 


17th, 

iSiu. 


HENRY, 


Hannay. 


Sxivligs on vef* 
fel purchali'd at 
fca from the enc* 
my for tlic pur- 
pofeof reftc'ring 

liert6the owners. 


I 


was tlic cafe of a Britifi velTel which had 
been captured, and wa^j afterwards fold by the 
Commander of the Frpich privateer to the matter of 
an American vcffel which he had taken on the pre¬ 
ceding day. After the purchafe w^as effected all the 
Americans, except two, were removed into the Hoiry, 
together with her own inafter and crew, and the Ame¬ 
rican mailer then took tlie command upon hiinfelf, 
with the intention of carrying the Ihip into Milford 
Haven ; but the weather proving unfavourable, fhe 
was driven into the port of Crookhaven in Ireland^ 
and was there feized as prize by Tdeutenant Keenan^ 
the commander of His Majefty’s fehooner Cecilia* 

An action was entered in a caufe of falvage on be¬ 
half of the American mailer, who Hated in an affida¬ 
vit, “ that the captain of the French privateer having 
informed him that he intended to burn the Hcnry^ 
as ihe was in ballaH, and it would not be worth his, 
while toltarry her to a French port, made an offer 
to fell the ihip to him fot 900 /, j and being anxious 
to fave the property for the owners, and to prevent 
“ the crews of both veffels from being carried io France^ 
^ and being alfo Hrongly urged to accede to the pro* 

,*6 ** pofal 
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polal by the fupercargo of the Henry, who offered 
at the fame time to fecure to him the repayment of 
“ 200 1 . being his proportion of the purchafe money 
“ (as part owner), he was induced to draw a bill for 
“ the fuin of 900 /. upon his agents in London, m 
“ favour of the owners of the privateer; in confe* 
“ quence of which he was put into poffeiilon of the 
veffel, and fliaped his courfe for England,** 


m 

TJi.- 

IfKMiir* 


X7«h, 

xVo> 


Judgment. 

Sir William ScoiU —The evidence upon which thefe 
claims of falvage are founded, confifts of a number 
of affidavits, and the depofitions of three witneffes, 
who are examined, and who, I think, do not give 
any very differ mt reprefentation of the fads of the 
cafe. The maftei’s account is, that the ffiip was 
“ taken by the Decide French privateer, on the 28tH 
“ Odoher lift; that at the time his vcflel wis taken 
“ the privateer had an American veffel in her poffef* 
fion, called tire John and Edward, of New Vork ; 
“ and that fome hours after, the deponent and the 
“ fupercargo, who had been carried on ’ board the 
privateer, were fent back to the Henry, together 
“ with the mallef of the American Ihip, his ctew, 
and paffcngers. That the American mafter brought 
with him the papers belonging to the deponent’s 
“ veffel, and told him that he had purchafed the 
“ Hannah from the captain of the French privateer for 
“ nine hundred pounds. That it was intended the 
veffel Ihould proceed for Milford Haven, but hav- 
“ ing met with contrary winds, flie was forced into 
“ Crookhaven in Ireland, where, after having been 
fix days, fhc was feized by Lieutenant *Keenan, 
commander of the Cecilia tender,” So that here is 

o 2 nothing 
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i8zo, 


nothing upon the face of the depofitions to fiippoit 
the fiiggeflion that the American inafler, after he had 
purchafed the veffel, did not intend to carry her to a 
Britijh port. He then proceeds to fbte, that “ Lieii- 
“ tenant Keenan came on board, and made enquiry 
“ for the inafler of the veffel; when the deponent 
“ related to him all the circumflances which hjid 
attended the veffel, and informed him that he had 
“ been the inafler, but he did not then know what 
“ he was.” Now, although this perfon was at a lofs 
how to deferibe hinifelf, after the purchufe of the vef¬ 
fel by the American maflcr, the legal relation wdll be 
the fame. He fays further, “ that the American maf. 
“ ter, happening to return on board foon after, 
“ Lieutenant Kcemn demanded from him the fhip’s 
“ papers, which lie accordingly delivered up; and 
•* on the follow'ing day Licutemint Keenan took out 
American crew, aiidpoffUi'd hirufcif of the vcf* 
“ fcl.” The fame account is given by tlie other wit- 
neiles, and I think it refults from this evidence, that 
there was nothing that ^as otherwlfe than meritorious 
in Lieutenant Keenans taking the controul of the vefl’el 
under the peculiar circumflances of the cafe. That 
merit, however, will not make him a recaptor; the fliip 
is clearly not taken out of the hands of the enemy, 
though the meafure he adopted might in fome degree 
contribute to the fecuiity of the veffel. The account 
cf the manner in v/hich the Henry was purchafed by 
the American mailer, is contained more particularly 
in the affidavits of three gentlemen, who were paffen- 
gers ill the John and ILdward: they flatc, that in 
the month of October lall they agreed with John 
“ Byers Burger, the mailer of the fhip John and Ed- 
ward, for their paffage from London to New Tork ; 

“ and 



HIGH COURT OF ADMIRALTY. 


195 


and having embarked, with feveral other paffengers, 
all Britijh fubjefts, they continued to profecute 
their voyage until the 26th day of the fame month, 
** when they were captured by the French privateer 
“ La Decide ; that they were taken on board the pri- 
“ vateer, and remained there about forty hours, when 
“ the privateer fell in with and captured the brig 
Henry, That fliortly after the brig was taken, the 
“ captain of the privateer offered to fell her to Burger 
“ for eleven thoufand dollars, which he refufed to 
give; upon which the captain of the privateer faid 
“ he would burn the brig j and after a treaty, which 
“ was carried on for fonie time between Burger and 
“ the captain of the privateer, and Mr. Kerr^ the 
fupercargo of the Henry^ Burger^ with the ,appro- 
“ bation of Kerr, agreed to give nine hundred pounds 
for the brig, and to feciire the fame by his bills on 
“ London ; of which fum Kerr then agreed to fecure 
two hundred pountls to Burger on his arrival in 
“ London,' That on the bills for that fum being fo 
given, the captain of the privateer put Burger into 
poffellion of the Henry and her papers, and imme- 
“ diately fent Brnger, together with the appearers, 
and llMinay and Kerr, on board the brig, W'itli 
permillion to Burger to proceed in her to fuch port 
“ as he ftiould tliink proper.” Now this has been 
reprefented as if it were an illegal tranfaction; and 
certainly if the American maffer had purchafed the 
veffel upon his own account, it would be fo; as he 
could derive no title from the captors without a pre¬ 
vious fentence of condemnation. But if it was Tnerely 
a tranfaiSlion by which, under the form and colour of 
a fale, he was to recover the property for tlid owners, 
he has ren45:red them a very meritorious fervice, and 
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is juftly entitled to a falvage. It is not neceflary that the 
recovery of the property ihould be attended with per- 
fonal rilk to the falvor; in cafes where the enemy makes 
a prefent of a captured veflel to a ftranger, who has en¬ 
countered no hazard, who has not endangered a hair of 
his head, or laid out a fixpence of his money, the Court 
has always held the party entitled to a falvage if he has 
been the inftrument of bringing the veflel back to the 
pofleffion of its owner. Now if by this pretended fale 
the lliip, which was otherwife configned to dcftruc- 
tion, has been recovered, it is furely not for the owner 
to quarrel with the tranfa£tion, and at the fame time 
to take the benefit of it. Rifk is not neceflary to found 
a claim of falyage; if it were fo, it cannot be denied 
that the veflel has been brought in fafety to an Englijh 
port, and reftored to the hands of its owners, at the 
rifk of this perfon’s purfe, and perhaps at the rifk of 
his perfonal liberty, becaufe, for any thing that I 
know to the contrary, thefe bills might be put in fuit 
againfl: him on his return to Atncrica, and he might 
finally become anfwerable for them. Well, but it is 
faid, here was no intention to give the veflel up to her 
owqers, or to bring her into a Briiijh port now every 
particle of the evidence, which 1 fhall prefently notice, 
except the affidavits of Tooke^ a pafienger, and of two 
feamen of the Henry^ points to an intention on the part 
of ti. j American mafter of coming to this country. The 
original purpofe of the American mafler was to run the 
fiiip into Milford Baven, which is certainly a very pro¬ 
per port, and fr^m whence he could with great facility 
Inive had coinmuriication with her ow'ners; but it hap¬ 
pened tjiat the weather proving unfavourable, the fhip 
was driven into Crookhaven, and, on the fixth day 
after hef aiiival there, fhe was feized by Lieutenant 

Keenan* 
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Kcsnam Here, then, is the overt which is fufficient 
evidence of the intention of the American mafter to 
bring her to a Rritifli port; and it affords no prefump. 
tion againft the fairnefs of his intentions, that he did 
not throw up the (hip^ which was his only fecurity, 
immediately on his arrival at Crookhaven* In the fhort 
interval that elapfed between his arrival there and the 
feizure of the veflel, he might have had no fufficient 
opportunity of opening a communication with her own¬ 
ers, or of obtaining proper advice with refpect tq the 
mode in which he was to proceed: for he had clearly a 
right to make his own indemnification a matter of nego* 
ciation. The averment which is contained in the affi¬ 
davits of Tookc and of the two feamen, “ that Burger 
‘‘ threatened to carry them into a French pert, unlefs 
“ they w^ould confent to give him two hundred pounds,*' 
I take it to be perfectly fabulous; it is fo repugnant to 
all rational belief, that I think the fooner that affidavit 
retires from obfervation the belter; if fiich had been the 
faft, it would certainly have come out in the depofitions 
and the affidavits of the three other paflengers, who, 
however, appear to know nothing of it. Then what is 
there to dhmnifli the merit of this falvage, which has 
been efte£led under the colour of a fale, though no real 
fale took place. The property has been refeued from 
deftruftion, and brought to a Britijh port, which cer¬ 
tainly would not have been done if this American maf¬ 
ter had intended to run away with the (hip. It is a 
clear cafe of falvage, and the American mafter mult 
be protefted againft the bills drawn by liim for the 
payment of the French captor, I lhall therefore give 
him three hundred pounds over and above th^ amount 
of thefe bills, which, reckoning the property at three 
thoiffand pounds, will be one-feventh of the remain- 

o 4 der* 
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Jpeb. 17th, 
xSzo> 


dcri To the King’s fhip I (hall allow thirty pounds, 
with the expences, as it mull be admitted that the 
veflfel came into the port in Ireland under very ano¬ 
malous and fufpicious circumilances. 


* ELIZABETH, Nowell.' 

xoio. ' 

Blockade— was the cafe of an American vciT#*! bound on 

cufe infui£cienc. a voyage from Baltimre^ pftenfibly to Tonningen^ 
and captured for a breach of the blockade of the Ems, 
The excufe fet up by the mailer was, that he had 
been informed by a Britijh cruiser that he fhould not 
be able to get a pilot at Heligoland to carry him on 
to Tonningen; that the anchorage in that roadlled 
was infecure at that feafon of the year; that his crew 
were exhaufted with fatigue j and that the veflel wai> 
in diflrefs, as he had lod his mate, and the binnacle 
compafs had been wafhed overboard. 

On the pari of the Qaptors it was cont€nd£d’~-^\\2X 
jtjie determination of the mafter to proceed to the Ems 
was evidently not the refult of the caqfes alledged by 
him; and that fuppofmg the fact to be fo, they did 
pot conftitutc fuch a cafe of necdlity as would juftify 
him in proceeding to a blockaded port. 

Judgment. 

Sir William This Ihip and cargo are claimed 

^ the property of the fame owner, who is refident in 
Ameriea. The mafter is the conlignee of the owner, 
^id certainly bus a large difer^tion as to the port which 

he 
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he is to felefi for the difpofal of his cargo; although The 
ill the ipftruftions Tonningen is pointed out primarily 
as the port of his deftination. The fatt, however, is, X4ih, 
that the .fliip is captured in the river Ems^ and, as I 
underftand the journal, uith a pilot on board for 
Emhdcn. Now Embden was clearly an interdifted 
port, under the Order of the 26th of April 1809, the Appendix i. 
date of which excludes all pretence of ignorance, 
when compared with the date of this adventure. It 
is faid, that the lateOrder of the 1 yth of May^ explana- AppendixK. 
tory of the blockade of the Ems^ renders the former 
equivocal; but in what manner it applies to the pre- 
fent cafe is not attempted to be fhewn; the mailer 
himfelf pleads ignorance of jthe blockade; but he 
pleads ignorance generally, not at all founding it 
upon any mifapprehenfion of the Order of the 17th of 
May, He feems to have been unacquainted with the 
latter Order, and confcquently could not have been 
inifled *by it; the argument, therefore, which has 
been raifed upon this circumftance, may fafely be laid 
afide. The difficulty, then, which the mailer has to 
explain is, by. what means it has come to pafs that, 
with a dellination to Tonningen he is found to be not 
only not going there, but adually in an interdifled 
place. This is a ftrong fad, and requires to be ac¬ 
companied by a ftrong explanation. Tlie account he 
gives is this; “ lliat on the 22d day of December the 
“ ftiip’s coiirfe was altered to the river Ems, by rea- 
fon of this deponent having been informed on that ^ 

“ day, by tm officer bejonging to His Briiamiic Ma- 
jelly's lloop of war Mofquiio, that feveral American 
** velTels were riding at anenor at Heligolamj, without 
being able to procure pilots for Tonningeriy as the 
Danes made priion^ars of all pilots going with (hips 
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“ to that port: aiicl that aii American fliip, called the 
‘‘ Edward Fribble^ of New 7 'ork, had been loft in 
‘‘ going in without a pilot: that this deponent was 
alfo induced to alter the fliip’s courfe, as above 
“ ftated, by reafoii of his mate having been wafhed 
“ overboard, and his Ihip's crew being fatigued and 
“ worn out by bad weather, which rendered it irn- 
“ prudent to proceed with diis vcflel to Heligoland, 
“ where the anchorage in the winter feafon is very 
“ bad.** Now the fact is, that he is not informed 
that that American Ihip was loft in going into I'on* 
ningen, which was the port of his deftination, becaiife 
his entry in his log is, that the Ihip was loft going 
into the Elbe ; here is, therefore, an important varia* 
tion in his own account of an occurrence which he 
experts the Court to receive as a reafon for his going 
to the Ems* The principal point, however, upon 
which he relies is, “ that a number of American Ihips 
were riding at anchor at Heligoland, for want of 
“ pilots to go to TonningenF But it does not appear 
that any reprefentadon was made by him to the officer 
of the Mofquito, that he ffiould be under the neceffity 
on that account of lhaping his courfe for the Ems: 
if he had, I prefume the anfwer would have been. 
You muft go to Heligoland, as the other Americans 
“ have done; what is there to privilege your veflel 
more than any other ? If you do riot choofe to go 
“ to Heligoland, there are other ports in the neigh- 
“ bourhood; but you cannot make your inability to 
get a pilot an excufe for ^oing into a blockaded 
• “ port, which would b i an excufe quite as valid for 
“ all the other American vefl'els, as they are waiting 
“ to get jjilots.** Another fafl on which he relies to 
diftinguilh his cafe from others is, that the binnacle 
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and compofs had been waflied overboard. The entry 
in the log, on the 24th, is this, “ faw two fail, which 
proved to be two galliots, bound into Embden^ 
which we fpoke, and got a man out of one of them 
“ to pilot the brig into harbour; (he is in diftrefs for 
“ a harbour, having loft the mate, and binnacle and 
** cornpafs overboard, and the people much fatigued, 
“ and not able to do duty.” Now k appears that 
for two days he continued fteering perfectly well with* 
out the binnacle compafs; and if it was loft, the pro¬ 
bability is, that he had another on board: at all 
events, being fo near the land, he could have been 
under no difficulty in getting to Heligoland^ which is 
a ftraight courfe, and where he certainly might have 
obtained another. Well, but then it is faid, he had 
loft his mate: that, however, had. happened feme 
days before, and I muft fuppofe that the mafter was 
himfelf qualified to navigate the veflel entrufted to his 
care. I’hen again it is faid, that the crew were 
exhaufted : now this is a fa£t which muft have been 
equally well known to every witnefs on board; it was 
as obvious to the lowed man in the ffiip as to the 
nafter himfelf, and yet none of them fpeak of it; 
one of the witnefles fays, “ the only reafoii for the 
“ faid fiiip's courfe being fo altered was, that the 
“ mafter was informed by the officer of the Mofquito 
“ that there were no pilots to be had at HeligolandJ* 

I have looked back into the log for four or five days 
preced-ng this period, and find that the courfe of the 
veifel was as uninterrupted and as placid as poffible; * 
there is nothing that could have put the men in the 
condition here reprefented, and I muft, therefore, 
take this to be a falfe reprefentation in toto. All the 
yeafons, then, which the American mafter has given 
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for not putting his fliip in the fame fituaiioii as others, 
fail. Then it is faid, that at Heligoland there was only a 
roadfted, but the anchorage grouiid at Heligoland was 
not worfe for him than for the other fliips which were 
lying there; it is not pretended that his anchors and 
cables were in any manner defedive; and even if 
fuch had been the faft, dill lie would have to account 
for his going ^to an inierdicled port, when others were 
open to him. The prefumption that there was an 
original intention to violate the blockade of the Einx 
is not at all repelled by the mere circumllance of there 
being letters for Tonningen on board the veflel: they 
would eafily find their way to that place from Embden, 
Befides, as the oftenfible deflination would of courfe 
be held out in the American port of fliipment as the 
real deflination, perfons refident in America might 
very naturally be induced to fend their letters to Ton^ 
ningen by this lliip. Upon any view which I am en¬ 
abled to take of the circumflances of this cafe, I am 
fully fatisfied that the reafons offered by the mafter 
for carrying his veflel into the Ems^ are not founded 
in truth; and if they had been fo, I could not have 
confidered them as amounting to a juflification of 
his condud,—Ship and cargo condemned. 


ARTHUR, Rathburn. 

^ 'HIS was the cafe of an American (hip bound from 
Providence, ofleaifioly to Heppens, and captured 
near the King's Buoy in the Ems, which river the maf¬ 
ter Rated himfelf to have entered for the purpofe of 
procuring a pilot for the Tadhe, 
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Judgment. 

Sir William Scott ,—This American fhip, with a va¬ 
luable cargo on board, was feized on the ground of a 
breach of the blockade of the Ems, I need not fay, 
that it is at all times an unpleafaiit part of the duty of 
this Court to enforce the rules of blockade, which, 
though founded in ftiidf juftice, are neceflarily harfli 
in their operation. At the fame time the Court feels 
it to be a part of its duty, which it muft confeienrioufly 
and ftridly difeharge, without departing from thofe 
rules which have been already laid dowTi as neceflary 
for the fupport of this belligerent right. In this 
cafe the fatl is not denied, that the Ihip 'yas taken in 
a port which is blockaded, and therefore the whole 
burthen of exonerating himfelf from the penal con- 
fequences lies upon the party. He murt; (hew that he 
was led there by fome accident which he could not 
control, or bv fome want of information which he 
could not obuiin. In doing this, he mull prove his 
whole cafe, and, however innocent his intentions may 
have been, he mull explain his condu^l in a way con- 
fiflent not only with the innocence of himfelf and of 
his owner, but he muft bring it within thofe prin¬ 
ciples which the Court has found it neceflary to lay 
riown for the preteftion of this belligerent right of 
this country, and without which no blockade can ever 
be maintained. The fafts in this cafe are contained 
in the evidence in preparatory, and in the letters 
found on board. By the letters it appears, that there 
was a very ftrong inclination on the part of the owners 
that the cargo Ihould be delivered at Embden, if it 
fliould turn out to be an open" and permitted port; 
and the fame inclination is very ftrongly expreifed in 
the inftru^ions which are given to the mafter, as |he 
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laws of his condufb. The inftruftions are in thefe 
words: “ Should you hear on your paflape that the 
** Britijh Orders are refcinded^ and the ports ot Hoi: 
land open to our trade, you may go to the Tcxel ; 
otherwife, inilead of going to the port of clearance, 
“ you are to proceed to the Ems; a pafl'age into 
which river, to the eaflward of the ifland of 
is left open by the BritiJlj Order in Council of 17th 
May, Should the whole of the Ems be blockaded 
“ Ipecially, you are to proceed to the Tadhe, which' 
“ river will undoubtedly be left free. Vv’^hether you 
arrive in the river Tadhe, or at either of the other 

if 

places, wc requeft you to make immediate inquiry 
** for Mr. Samuel Greene, who went in oiiv fhip Ro- 
“ bert Hale, and was to remain in Europe to tranhift 
the blifinefs of one or two velfels for our account. 
“ By our lull accounts he was at Rujicrzicl, on the 
“ Tadhe ; but on your arrival we think he may be at 
“ Embden or Atnjlerdam,'^ This being the cafe, it 
ihould by all means have been exprelTed in the open 
papers, that the intention w'as that tlic ihip ihould 
proceed to the Tcxel or to the E 7 ns, if permitted to do 
fo; thefe were primarily her ports of deftiiiation, and 
ought not to be diiVemhled, otherwife the belligerent 
may be deceived, and hir. rights eluded. I muft ob* 
ferve alfo, that a preference fo diilinftly exprefled is 
not very confiftent with the account given by the 
mailer, that his deftination was to the Tadhe ; on this, 
however, I lhall not lay much ftrefs, becaufe it is^ 
open to the anfwer which has been fuggefted by 
counfel, that upon receVing’information of the block¬ 
ade of the Ems, that%hich was before only a con¬ 
tingent deilination, became definitive. However, in 
point of he is/ound in an interdicted place, and 
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he mull account for his bemg in fuch a fituation moft 
fatishidorily. In anfwer to the third interrogatory, 
the mafter admits that he met His Majefty’s fhip 
Deftree off the Texel, and was then informed that the 
Em was blockaded, except one paffage, through 
which it was phyfically impollible for him to pafs \ fo 
that, if he was in any doubt of the fa£k before, that 
doubt was entirely removed. How he got fo near to 
the Texel does not clearly appear: but, however, 
“ there,” he fays, “ he was informed by the com- 
mander of the Define^ that if he would go to the 
“ ifland of Borkum, he would be fure to get a pilot for 
the Tadhe.^' He fays “ that he fay at anchor oft' 
“ Borkum during the night, where he did not fucceed 
“ in getting a pilot, but was informed by a boat (of 
what defcription is not ftated), that if he went up 
the Ems he would there get a pilot for the Tadhe ; 
“ and that he accordingly weighed anchor and pro- 
“ ceeded up the Ems** On this I muff obferve, that 
the fmall craft of the enemy was the very worff fource 
to which he could refer hirnfelf for iiffonnation; any 
intelligence received from fuch a quarter, on fuch a 
fubjcit, is liable to great fufpic'on, and could afford no 
ground of juffification. In his anfwer to the twenty- 
ninth interrogatory, he fpeaks in pretty much the fame 
language; he fays, “ tliat failing in his endeavours to 
procure a pilot at Borkum^ he went up the eaftern 
‘‘ Ems for that purpofe.” Now, in the firff place, the 
fa£f that fuch was his real errand to the Enu is juftly 
liable to great doubt, becaufe it is furely not in tlie ufual 
courfe of things that a pilot of one river (hould ffation 
hirnfelf in the navigation of another. Still lefs is it to be 
expe^ed that a pilot, whofe bread depends •upon em¬ 
ployment, fhould be found plying in an interdi^ed river, 
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where little or no trade was carrying on, and efpecially 
when it is to be expedled that there would be a con- 
Rant concourfe of veflcls' elfewhere. If, however, 
this American mafter had received fuch information 
from the Dutch boat^ it is ftrange he fliould not per- 
ceive the probable fallacy of it; but fuppofing this 
information to have been not improbable, was he at 
liberty to aft upon it in the manner which he did ? 
I am of opinion he was not: if he had any Aich ex* 
peftation, it was not his bufmefs to run his Ihip fo 
many leagues up the river: he might have fcnt his 
boat to the man of war to enquire whether a pilot for 
the Yidhe could be obtained there; and if the faft. 
turned out to be fo, there certainly could be no necef- 
fity for the fhip to go up for the pilot, who might with- 
out difficulty have been brought down in the boat. He 
was not at liberty for any fuch purpofe to place his 
Ihip on a forbidden fpot, whither he had beta told he 
was not to go; and therefore I think he did not pro¬ 
ceed to aft upon the information given by the Dutch 
boat in a lawful^manner, if any fuch was given. I do 
not fee how it can be more permiffible to go up to a 
blockading fquadron to enquire for a pilot, than 
procure information relative to the blockade itfelf- 
Of the two, it feems lefs venial, becaufe in that cafe 
the faft of an aftual knowledge of the blockade is 
admitted; in the latter there is at lead the poffibility 
of ignorance. I am clearly of opinion that, upon the 
principles already laid down by this Court, and from 
which, howevbr harlhly they may operate in indivi¬ 
dual cafes, it cannot recede* without a total abandon, 
ment of belligerent rights refpefting blockade \ this 
ihip and eargo mud be condemned. 
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•pms was the cafe of an American fliip, from New St.Sebtijnaa't- 
Torky bound oftenfibly to St, SehaJlMs in Spain^ bSld? 
or to fome other permitted port in that country. On 
tile part of the captors it was fuggefted, that (he was 
captured in a fituation inconfiftent with fuch a defti- 
nation, and the queftion was referred to Trinity Maf- 
ters for their opinion. It was admitted by the mafter, 
that he had deviated from his true courfe; but he 
ftated in excufe, that his courfe was altered on the 
appearance of the frigate by which ho was purfued 
and taken, as he had received orders from his em¬ 
ployers not to fpeak any velTel during the voyage. 


Sir William Scott, —Gentlemen, I will not trouble 
you with many obfervations upon this cafe,v as it is fo 
entirely involved in nautical confiderations, that I muft 
hope rather to derive information from your experience, 
than to communicate any in return. The queftion for 
you to decide is, whether this ftiip was really going to 
St,SebaJiian's ; becaufe, if you fliould be of opinion that- 
fuch was not her real deftination, I am afraid the legal 
conclufion will be, that the port of her real deftination 
which is dHTembled in her papers, is fo diftembled 
becaufe it is one which could not fafely be difclofed. 
All the papers, with the exception of one, certainly 
hold out a deftination to St, Sebafliar^s ; but ftill, as 
it is poffible that fuch documents may be fabricated, 
the faft of navigation muft overpower the refult that 
would arife from the mere confideration of the papers 
‘ VOL. I. p them- 
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be where a iiege had a£tually taken plaqe, or at lead 
where the liberation of the property was an immediate 
and diredt confequence of military operations, direded 
in the vicinity, and with a view to that objed. It is not 
necefary that thofe operations fhould be abfolutely car¬ 
ried on againil the walls of the town ^ it is fufHcient if 
they take place in its vicinity, fo as to have an immediate 
influence upon its furrender, and to be evidently con- 
n^ed, and almoft identified with the redudion of 
the place. It may happen that the fame objed may 
be better accomplifhed by operations at fome little 
diftance, and if accomplifhed in that manner, the 
Court would not undertake to fay that that was not a 
redudion of the place. • It would be a narrowing of 
the principle with a fort of pedantic minutenefs, incon- 
fiftent with liberal juftice. The oniUj therefore, which 
on the former day the Court threw upon the army, 
was to fhew that its movem«its were identified with 
the redudion of Oporto* The Gazette is now brought 
in, together with the affidavits of Major-General 
Murray and Brigadier-General Stewart, two officers 
of high charader, who were employed upon that fer- 
vice. As evidence, the Gazette certainly is not liable 
to objedion, it is the authentic narrative of the pro¬ 
ceedings of the army, received by Government from 
Lord Wellington, and communicated as fuch to the 
public. It was drawn up at the time with no views 
to felf-interefl, and mufl be underftood to contain as 
accurate and difinterefted an account, fleering as 
widely from any imputation of improper bias, as can 
well be imagined. Now, in the Gazette the reduc¬ 
tion of Oporto is flated to be the immediate objed 
of the march from Coimbra, Undoubtedly there 
were ulterior objeds in view; it was not at Oporto that 
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the career of this army, fuppofing it to be vid:eriouSs 
was to terminate; but it was one of the primary and 
moil important obje£);8 of its march. It is Rated, that 
when the army was known to be in motion, part of 
the enemy’s forces quitted Oporto^ and came out to 
meet the combined army. Two or three engage¬ 
ments took place; the laR of which was fought in 
the immediate vicinity of Oporiop^ It is obvious, even 
irom the Gazette account, that on ^the one fide and 
the other the objed of that battle was the pofTefllon of 
OportB, If the battle was not in urhe^ it was Sought 
ffVfa urbeniy ei propter urbem. But this concluflon is 
greatly fortified by the teftimony of General Stuart 
and General Murray, who Rate in their affidavits, as 
a fequel to the Gazette, ‘‘ that the Britijh army com- 
“ menced its march from Coimbra on the yth of May, 
for the purpofe of offenfive operations againR the 
enemy, and, amongR other things, more efpe- 
** cially to dirpofiefs and expel the French from Oporto, 
** the recapture and occupation of which place by the 
Britijh army was confidered as a point of military 
importance on the operations of the campaign; 
that the Britijh army entered Oporto, and gained 
poffeilion thereof by defeating and driving the 
enemy therefrom, and the aftion with the enemy 
was kept up and continued within the town of 
Oporto, and five guns were ad;ually feized and 
•* taken pofieffion of by the Britijh troops in one of 
the principal ftreets, nearly in the centre of the 
town, the horfes belonging to the guns, toge* 
ther with the chief part of their drivers and at- 
<< tendant artillerymen, having been firR killed and 
** deRroyed by the Britijh, That Lord Welling 
tof^ having appointed LieptcnanuColonel Tram 
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** Governor or Military Commandant of the place, 
he, without lofs of time, marched forward in pur- 
fuit of the enemy.” So that here is a continuation 
of this battle in the very ce'ntre of the town: whether 
the French were there in force or not, whether they 
were many or few, it is clear that they were driven 
out by the Britijh army; and that by this means pof- 
fefllon was recovered of thefe ftiips and cargoes. I 
obferve that the difpatch which is infcrted in the 
Gazette, bears date at Oporto^ on this very day, and 
there certainly can be no doubt that the conieft took 
place for the pofleflion of the town, and that its re¬ 
occupation was the refult of the battle j and therefore, 
if the delivery ^ of thefe veflels was a confequence of 
that re-occupation, the army has a right to be con- 
fidered as falvors.—rWhether the French were on that 
fame day driven out of the Fort of St» John^ which 
commands the entrance of the river, or not, is imma¬ 
terial, becaufe if the fliips could not immediately leave 
^e river, ftill they were in a place of fecurity, and in 
a condition to be delivered up to their owners. The 
reftraint on their failing could only be of a temporary 
nature, as the French would not be inclined to linger 
long at the fort of SuJohtt^ after the captqre of 
OportQ, The only remaining queftion is. Whether, 
the claim of falvage can be fuftained for the property 
which had been relanded f And 1 muff here adhere 
to the opinion I expreffed on a former day; that the 
property which had been landed and warehoufed by 
the enemy, where it remadned to be reclaimed by the 
owners on the recapture of the place, and was again 
.refumed by them, and returned on boar^ as parts of 
cargoes of ^hefe veifels, mu.A be confidered in 
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every refped: as if it never had been fevered. It is 
clearly advantageous to the claimants, that it ihouid 
befo conlidered, becaufe, if the property ceafed to be 
a part of thefe cargoes, it mufl then have become 
French property, and would be condemned as prize 
to the captors. In the cafe of the Oojier Eenuj the 
property had been delivered out for the purpofes of 
civil cuftody; thefe are goods which had been feized 
by the French jure belli; they ftiil remained as part of 
thefe cargoes, and I fee no reafon to exempt them 
from any obligations to which the reft of the property 
is fubjed. As to the proportion of falvage which is 
to be given in tfiis cafe, I am of opinion that it would 
not be proper, efpecially as it is a novel cafe, to pro¬ 
nounce for a higher falvage to the army than what the 
legiflature has thought proper to preferibe in cafes^of 
recapture by the other branch of the public force, and 
therefore, in the one cafe as in the other, I fhall pro¬ 
nounce for a falvage of one-eighth. 

Judgment continued. 

I have now to determine, in fa£l, three points, that 
were referved in difeufling the queflion of falvage 
ariAng on the property recaptured at Oporto, The 
Jirft is, whether any falvage is due upon the Fortu* 
piefe property; the fecondy whether the falvage is to 
be apportioned upon a valuation of the goods taken 
after their arrival here, or with reference to the value 
at the place where they were recaptured; and the 
third^ whether a falvag;? is *due on the ftdght of fhips 
taken up in this country, and fent to Oporto to bring 
away thefe cargoes, which they have been enabled to 
do by the a& of recapture^ I underftand that, in 
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point of the quantity of Portugue/e property that 
was water-borne at the time when Oporto furrendered 
to the enemy, is very inconfiderable, and confe- 
qucntly there is but a very fmall portion of Portuguefe 
intereil before the Court* But the queflion is, in 
itfelf, of conilderable importance, from itSipoflible 
application to other cafes that may arife, and therefore 
it is one which the Court is bound to confider with 
great attention. It has already been determined, that 
all the property in the river Douro had been in the 
pofleflion of the enemy, and that it was recaptured in 
confequence of a battle.fought in the immediate neigh¬ 
bourhood of Oporto^ by the allied army under Lord 
Wellington* It has alfo been determined, that the bat¬ 
tle, which was not remotely, but immediately, con- 
nefled with the liberation of the city, would have the 
fame effeft as a regular fiege, and that the property in 
the harbour mull be confidered as diredly liberated 
by its fuccefsful rcfult. I do not obferve that any 
claim for faivage is fet up by the Portuguefe part of 
the allied army, but that it is entirely confined to the 
Britijh troops. When the matter was argued, ven¬ 
tured to fugged a cafe to the Counfel, that feemed 
proper for the purpofe of putting the queftion in its 
fimpleft form, in order that it might afterwards be 
feen how far the general rule, when laid down, would 
be liable to be fuWrted or modified by additional 
circumflanceSi The cafe put was that of a native 
army refauing a fea-port town of its own country from 
ihe poiTellion of the enemy. For inflance, if, by a 
misfortune, which it is to be hopdd will never happen, 
the enemy Ihould get pofiellion of London^ and bp 
afterwards expelled by a Britijh army, whether that 
army would be enutled to a falvage on water-borne 
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property in the port of Loudon^ recovered tJy its ex^ 
ertions. I am of opinion that it would not; the 
native army employed by the State, and paid by the 
State for the national defence, if its efforts were fuc- 
cefsful, would be the means of reinftating the Sove¬ 
reign in his rights of foveragnty, and his fubje^s 
would be entitled to rocave their property back as it 
ilood before the irruption of the enemy. I’he whole 
would revert inftanter to its former owners, and 
though the gratitude of individuals might induce thern 
to offer fomething as a voluntary gift to the army, by 
whole exertions they had been fo * extenfively bene¬ 
fited, yet there is nothing in the nature of the fervice 
that could found a claim of falvage. This is a pofitidn 
in which I am fortified by the general praftice of 
mankind, and the practice of mankind forms one great 
branch of the law of nations; the hillory of the world 
has produced no inftance, that I tecollefb, in which 
a claim of falvage for the refeue of a capital city by the 
native army has been made and allowed, and there¬ 
fore on principle and on practice I am warranted in 
concluding that the claim would not be fuftainable. 
Now that is the ftate of the tranfa£tion in its fimpleft 
form; but fuppofe allies to be co-operating with the 
native army in the recapture, would the introduction 
of that additional drcumftance effeCt any alteration in 
the application of the principle ? The army coming 
as allies, and affociated with the native army, com* 
pofe part of the fame body, they are purfuing the 
fame objeCts, and ftand in every refpeCt on the fame 
footing, they would ha\e th*e fame rights, and nothing 
more; the proportion of force can make no difference. 
Suppofe,* for inftance, one of the maritime towns of 
this country to be taken, and that the enemy is ex* 
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pelled by 2iPortuguefe force aflting ii> conjun£lionwith 
the Britijh army. I cannot conceive that fuch an 
auxiliary force would poflefs any other rights, than 
thofe which attached to the native army with which it 
was aflbciated. The whole together muft be con- 
fidered.as one army in every refpe^l wherever 
property was concerned^ and if the Britijh army would 
not be entitled to falvage, the army of the allies could 
claim none. Whether this were the greater army or 
the lefs, is of little moment, as I do not think the 
quantum would make any diderence in the application 
of the rule; it would acquire no more than what the 
other part of the army would acquire, and therefore 
if I am right in thefe principles e converfoy a Britijh 
army feut to Portugal would not be entitled, for it 
would poflfefs the fame .rights as the Portuguefe army 
with which it was acting, and the Portuguefe fove* 
teignty being reftored, and the private property of 
the Portuguefe refumed, it would be no more fubje£t 
to any demand of falvage on the part of the allies, 
than of the native force. It may, perhaps, be thought 
to militate againft this principle that I have pronounced 
for falvage on the Britijh property at Oporto ; but it 
appears to me that there is this material diftinfliion, 
that the liberation of Britijh property was not the 
immediate object for which the Britijh force was fent 
to Portugal, the recovery of that by the Britijh army 
was a mere cafualty} and, therefore, it is fubjeft to 
the fame claim for falvage, as Britijh property recap¬ 
tured elfewhere by a Britijlo force; it is only the ap¬ 
plication of the ordinary rule between our own fub- 
je£Is. On the Portuguefe property, I am, therefore, 
of opinion, that no falvage is due. The fecpnd quef* 
tion which I have to determine is, whether the 
valuation of the property recovered, is to be taken 
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here, or at Oporto, And I confefs, that on the firfl' 
view of the fubje£):, I was difpofed to hold that the 
valuation ought to be made upon an eftimate of the 
adual value of the property, at the time when it w^ 
refcued from the hands of the enemy; but upon fur> 
ther. conflderation of the words of the A£t' of Parlia¬ 
ment, and the practice of this Court, I am of opinion 
that it is at the place of reftitiition that the value is to 
be fixed. If the captors permitted the mailers of 
thefe velTels to take poiTeilion at Oporto, it was merely 
a private arrangement for the accommodation of the * 
claimants, but the a£lual and legal reilitution is that 
which the Court makes when it pronounces in favour 
of claim, after the property has been brought in for 
adjudication. When that is done according to the 
phrafeology of all the AQ& of Parliament, the captor 
• is to reedve one-eighlh part of the true value of the 
goods fo to be refiored, and I think I ihould depart 
from the principle which the claufe of the a£l has in 
view, if I were to admit the application of a different 
rule in this cafe, merely becaufe the captors had, for 
mutual convenience, given up the pofleffion of . the 
vefTels at Oporto, and had fuffered them to be navi¬ 
gated home under the care of their crews. It mull 
be fuppofed, that in fuffering them to go away 
the captors made only a provifional reilitution, fub- 
je£l to all rights, and upon an underflanding that 
th6 valuation fhould be aftervfards determined. The 
introduflion of a different rule would be attended 
with this mconvenience, that the captors would be 
induced to bring the veffels themfelves to the 
port of refUtution, and to retain poilefffon of them, 
fubje^ tq all the fights which captors have upon 
them, and with the probability of great inconve- 
mence to the owners and their cargoes. At the fame 

times 


TiM 

faovMii. 


t%to. 



HIGH COURT OF ADMIRALTY. 

time, when I fay that the true rule is to take the va* 
luation at the place of reftitution it muft be under- 
ftbod that the value is to be conlidered with reference 
to the moment of arrival in port; for mod undoubt¬ 
edly the captors can have no right to a falvage on any 
additional value which the cargo may acquire by the 
payment of duties and other incidental expences 
incurred afterwards. Thefe are adventitious augmen¬ 
tations of ijie value, which muft be deducted from the 
proportion which the captor is to receive and the 
regiftrar and merchants will attend to the diftinftion. 
The laft queftion which I have to determine is, whe¬ 
ther any and what falvage is due upon the freights of 
thofe veffels which had been chartered in this country 
under an agreement to proceed to Oporto in ballaft, 
ior the purpofe of bringing home thefe cargoes of 
wine, and, in confequence of the re-capture, have 
been enabled to carry that purpofe into cffeft. Now, 
it is clear, that a fervice has been rendered to the 
veffels fo circumftaiiced, and it is a fervice which goes 
the length of putting them in a ^condition to recover 
their whole freights, which depended entirely upon 
their final arrival here. As to the freights of the vef¬ 
fels that were taken up at OpertOy no falvage is afked 
upon them, and certainly it could not have been con- 
tended that any would be due, as the voyage had not 
commenced. But thefc vcflels, w'hich had gone to 
Oporto from this country under a charter-party for one 
entire voyage out and home, and had already per¬ 
formed the outward voyage, were in the courfe of 
earning their freights at the time of capture; they had 
aG:ually broke ground, as the phrafe is,, and had en¬ 
tered upon that adventure out of which their profits 
were to arife. While lying in the harbour of Oporto 
VOL. T. Q they 
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they were in the courfe of earning their freights; they 
were in itiner^y and the falrage is as clearly due as if 
they had been captured at fea. If there had been two 
diilinfl voyages, as is fometimes the cafe in charter- 
parties, diftinguilhing the outward from the homeward 
voyage, the cafe would have alTumed a different afpeft; 
but where a Ihip goes out under a charter-party to 
proceed to her port of deflination in ballad, and to 
receive her freight only upon her return, the Court is 
not in the habit of dividing the falvage. 't'hefe, there¬ 
fore, are the determinations I have come to; fird, 
that no falvage is due on the Portugueze property; 
fecondly, that the valuation is to be taken at the port 
of reditution deduilis deducendis; and thirdly, that 
where a fliip goes out under a charter-party for the 
voyage out and home, falvage ia due upon the whole 
freight, 


MADISON, Fiiost. 

^HIS American fliip had been captured on her for- 
mcr voyage by a French privateer and carried into 
Dieppe, from whence, after obtaining her liberation, flie 
was proceeding in hallq/i to Baltimore, The compul- 
fion under which the veflel went into theblockaded port 
being fufficient to exempt'her from the penalties of a 
breach of the blockade, the counfel for the captors now 
preffed for condemnation, on the ground that among 
the papers on board were fome difpatches from the 
enemy's* government, which the mader had not deli¬ 
vered up. It was alfo objeded, that there were eight 

paffengers 
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' paffengers and a fmall quantity of antimony on board, 
a’uJ confequently that the veffel muft be conildered aa^ 
coniing out with a cargo. 

. Judgment. 

Sir Vvilll'im Scott *— Proceedings have been indituted 
agaiiu]: Uns fhip on various grounds, and, among 
otiiors, on the ground that fhe had failed from a 
blockad-d port with a cargo and a number of paifen* 
gers Gii Doard; but it appears, that the few articles 
whjcn iha carried do not deferve the name of a cargo, 
and the paifengers are not of a defcription to affix any 
hodiie chara£iter to the veffel conveying them. The 
only remaining objcttion to reftitudon is, that the 
Ihip was carrying difpatches from the government of 
the enemy to America ; and the queftion is, in what 
manner this will operate upon the veffel. The Court? 
in feveral inflances, has had occafion to conffder the 
effect of carrying papers of a public nature, and ac¬ 
cording to the different circumffances of the cafes 
. themfelves Its decifions have been governed. In fome 
It has held, that the conveyance of difpatches for the 
enemy did affix an hoftile character tatheffiip; in others, 
attended with circumftances of a different defcription. 
It has held that the conveyance of them was hot of a 
criminal nature, and that though the veffel was juflly 
fubjed to the inconvenience of feizure and detention, 
it was not liable to confircation. I have now to con- 
fider to which of thefe two claifes the prefent cafe is to 
, be aflignedi The papers themfelves had been tranH 
mitted to His Majefly^s Government, and an applica- 
, tipn has been made to the Secretary of State forinfor., 
mation refpeding their real charader. The* manner 
In which they came on board is ftated by the mailer, 
who fays, in an affShiavit, ** that hcreceiv^ them from 
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a pcrfon who is employed under Mr. Armjlrong^ the 
American ambaflador at Parisj and, that he underftood, 
they came from him.” Certainly, if thefe papers are 
really of a hoftile and illegal nature, it is not in the 
power of the American ambalTador to fanftion them, 
or to protect the conveyance of them. This Court 
has held, in cafes of convoy, that even the interpo- 
htion of the fovereign of a neutral country will not 
take off the criminality of an illegal aft; ilill lefs can 
an ambalTador, ading only under a delegated autho¬ 
rity from his fovereign, be permitted to alTunie a pri¬ 
vilege fo injurious to a belligerent whofe rights it is his 
duty to refpedt. But the matter turns in this cafe upon 
the ekarafter of the papers, as far as Government has 
thought it proper to charafterize them.—The anfwer 
from the Secretary of State’s Office is, that No. 3, 
contains a difpatch from the Danijh Government to 
the Danijh Conful-General at Philadelphia ; and, I 
think, I am to infer from this account, negatively, 
that all the other papers are of an innocent nature. 
Now, I am of opinion, that a communication from 
the DaniJlj Government to its own Conful in America^ 
does not neceflarily imply any thing that is of a nature 
hoilile or injurious to the interefts of this country. It 
is not to be fo prefumed; fuch communications mull 
be fuppofed to have reference to the bufinefs of the 
Conful-General’s Office, which is to rpaintain the 
commercial relations of Denmark with America, If 
fuch communications were interdifted, the funflions 
of the official perfons would ceafe altogether. It has 
been faid, that this communication of the Danijh Go¬ 
vernment, with one of its delegates in another country, 
througli the medium of the American minifter at Paris^ 
,18 a matter in which the neutral government is not at 
liberty to interpofe and carry on, and that the' neutral 
9 government 
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^ovemtnent is not to concert meafures with the enemy, . 
for the purpofe of affifting in comn^unications relating 
folely to his own commerce. But I take this to be a 
correfpondence in which the A<nerican Government is 
itfelf interefted. A DaniJ}) Conful-General in Arne* 
Hca, is not ftationed there merely for the purpofe oi 
Danijh trade, byt of Danifi American trade; his 
fundtions relate to the joint commerce in which the 
two countries are engaged, and the cafe, therefore, 
falls within the principle which has been laid down in 
the cafe of the Caroline, in regard to difpatches from 
the enemy to his ambaffador refident in a neutral 
country. In the tranfmlflion of thefe papers A^ierica 
may have a concern, and an intereft alfo; and, there¬ 
fore, the cafe is not analogous to thofe in which neu¬ 
tral veflels have lent their ferviccs to convey difpatches 
between an enemy’s colony and the mother country. 
Here there is no fiich departure from neutrality as to 
fubjeft the veflel to confifeation; yet I cannot help 
obferving, that the conveyance of papers of this de- 
feription for the enemy, by American veflTels, is a 
pradtice of which they would do well, for various rea. 
fons affedling their own fafety and convenience, to be 
more abftemious in the indulgence than the obfervation 
of this Court enables it to fay they are. In this cafe 
the favourable prefumption arifing from the papers is 
lirengthened by the charadter of the perfon from 
whom they were received; for it is a prefumption, 
which I am bound to maintain, that as the neutral 
mailer received thefe difpatches from the hands of the 
American miniiter, there is in that circumflance a 
guarantee of the innocence of his condudl, .This cafe 
is clearly not of a nature to call for ferious judicial 
animadverfion, and 1 ihall, therefore, reftore the ilup, 
laying the captors their expences, 
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Difpatche* ^TPHIS was the cafe of an American fliip which was 

from an agent of X i r ^ cr 

the enaioy on captUFcd on her vovage from New Tork to Ton- 

*ip going from ntugen^ on lufpicion of an intention to puih into tne 
• JwtrfSr*” T^exeU But the queftion of deftination being abaa- 
•nemyj— pieaof doned bv the captors, they now contended that the 

Ignorance on tho • t • l • • i i *j . l r, 

pe«ofthe neu- cale came Within the principle laid down oy the Court 
^piitted. in the cafe of the Atalanta^ as it had been difeovered, 
that among the papers ^ven up by the mafter at the 
time of capture, there a difpatch addreffed to the 
Dutch colonial Minifter at the Hague, under coyer to 
a commercial houfe at Tonningenf 


Judgment. 

Sir William ScotU —The queftion of deftination being 
difpofed of, I have now only to confidcr what will be 
the legal effedl of carrying thele difpatches; and as it 
appears that the practice of conveying papers of this 
defeription, for the enemy, prevails to a confiderable 
extent, I muft take occafion to remind the proprietors 
of neutral veftels, that wherever it is indulged without 
fufficient caution, they will inevitably fubje£t them* 
felves to very grievous inconveniences. I Ihould cer¬ 
tainly be extremely unwilling to incur the imputation 
of impofing any reftriflions upon the correlpondence 
which neutral nations are entitled to maintain with the 
enemy, or, as it was faggefted in argument, to lay 
down a rule which wpuld in effed deter mafters of 
veftels frolhi receiving on board aly private letters, as 
they cannot know what they may contain. But it 
muil be underftood, th^t where a party, from want 

of 
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of proper caution, fuffers difpatches to be conveyed 
on board his veffel, the plea of ignorance will not 
avail him. His caution niuft be proportioned to the 
circumftances under which fuch papers are received. 

If he is taking his departure from a hoflile port in a 
hoftile country, and ftill more, if the letters which are 
brought to him are addreffed to perfons refident in an 
hoflile country, he is called upon to exercife the 
utmoft jealoufy with regard to what papers he takes 
on board. On the other hand, it is to be obferved, 
that where the commencement of the voyage is in a 
neutral country, and it is to terminate at a neutral 
port, or, as in this inftance, at a port to which, though 
not neutral, an open trade is allowed, in fuch a cafe 
there is lefs to excite his vigilance, and, therefore, it 
may be proper to make fome allowance for any impo- 
fltion which may be praftifed upon him. But when 
a neutral mafter receives papers on board in a hoftile 
port, he receives them at his own hazard, and cannot 
be heard to aver his ignorance of a fa£l which, by due 
enquiry, he might have made himfelf acquainted wdth. 
The party in the prefent cafe has the benefit of the . 
lavourablc diftin£Uo;i: thefe papers, with fome others, 
were put on board in an envelope, addreffed to a per- 
fon at Tonningen, who was inftru^ed to forward them 
to Holland^ but of this the mafter fwears he knew 
nothing. They turn out to be of a public nature, 
conveying intelligence of importance to the govern¬ 
ment of the enemy at the Hague; and they begin, I 
obferve, with an alfertion ^hich I hope is not true: 
the writer fays, the letter and accompanying inclo- 
“ fures which I thi^ay difpatch to his Ex;feUency 
the minifter of the colonies, v/a Tomingen^ will, I 
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expeft, be communicated to you. I trufl my ccai- 
dud will be approved.^ of by his Excellency, and 
“ that he will pleafe explain himfelf, both with regard 
“ thereto as alfo refpeding the contents of my letter 
to the Marfhal Daandeh, The fureft mode of cor«« 
“ refpondence, is by way of England^ or Paris through 
‘‘ the channel of the Dutch Minifter, as the American 
Minifter mill not refufe to inclofe for him a letter 
to me in his difpatches*^ This, I hope, is raflily 
and injurioufly faid; the Court cannot bring itfelf to 
believe, that the accredited minifter of a country in 
amity with this would fo far lend himfelf to the |)ur- 
pofes of the enemy as to be the private inftrument of 
conveying the difpatches of the enemy’s government 
to their agent. The papers in queftion come from a 
perfon who feems to be inveftcd with fomething of a 
public charader, though of a peculiar kind, and they- 
are upon public bufmefs, but I do not know whether 
they come ftridly within the definition of difpatches. 
The writer of them had been fent to America from 
Batavia by the Governor, to beat up for volunteers 
among the American merchants, in the hope of 
inducing them to embark themfelves in the trade of 
that fettleinent. How far he had beei^ acknowledged 
by the^wmVjn Goyernmentdoes i>ot,appear j from 
the contents of the ^pers themfelves he feems to have 
been ftationed in America, not by the Government of 
Holland, but by the Dutch Governor of Batavia, 
rather as a commercial agent to drive a bargain with 
individuals, and to induce them to join in thefe fpecu- 
latiops for the relief of the Batavian trade, than for 
any purpofes of a more diplomaj^ nature. Hiacomr 
miilion wb fu^h, that it might exift without his being. 

aclmow? 
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acknowledged as a public accredited minifter by the The 
American Government, and therefore the claimant b, 
perhaps, entitled to the benefit of the diflindion which Mar. 
has been taken, that thefe papers, though mifchievous 
in their own nature, proceed from a perfon who is not 
clothed with any public official charader. They came 
to the hands of this American mafter among a variety 
of other letters from private perfons: they were con* 
cealed in an envelope, addreffed to a private perfon, 
and were taken on board in a neutral country: thefe 
are circumftances which would rather induce the Court* 
to confider this cafe as excepted from the general rule, 
which does not permit a neutral mafter, carrying dif^ 
patches for the enemy, to fhelter himfelf under the 
plea of ignorance. In the prefent inftance the Ame^ 
rican mafter denies all knowledge of the contents of 
thefe papers, and the benefit of that denial will extend 
to the cargo; it is not, therefore, a cafe in which the 
property is to be confifcatcd, although in thb, as in 
every other inftance in which the enemy’s difpatches 
are found on board a veffel, he has jiiftly fubjeded 
himfelf to all the inconveniencies of feizure and de¬ 
tention, and to all the expences of thof| judicial 
enipiiries wliich they have occafioned. 
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CONSTANTIA HARLESSEN, Knudson. 

Judgment. 

glR William Scott* —The queftion in this cafe is, 
whether the owners of the cargo are entitled to 
dedu^f from the freight which had been formerly 
decreed to the Danijh mailer, and is now claimed by 
the Crown, a fum of money advanced to him under 
the following circumilances: It appears that the 
mailer, who had failed from Salon^ in Spain, with a 
cargo of brandy, for Varel, overlhot the Tadbe, and 
got into Arendahl, the port of his owner, in Nor- * 
way, under fome plea of dillrefs; he there caufed 
the cargo to be landed, and the Ihip repaired, at a 
conliderable expence, and wrote to the conlignees of 
the cargo, Hating that a general average had been 
incurred by damage at fea, which would reduce him 
to the necellity of taking up monies upon bottomree to 
enable him to proceed on the voyage. The con- 
fignees, who, I fuppofe, faw no other means of faci¬ 
litating the palfage of their cargo, finding that the 
money required by the mailer was lefs than his freight 
would amount tp, authorized him to draw for the 
amount on Mr. Hockmeyer, of Hamburgh. This was 
done upon a ufage which, from the,necellity of the 
cafe, 1 ihould have fuppofed to be cuHomary among 
merchants, even if it had not been certified by ai£da< 
vit. The nature of the advance is a little indeter¬ 
minate at the time ’when it is made, as it cannot then 
be afeertained whether or not any average is due, 
and as freight is not earned until the conclufion of the 
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voyage, the final fettlement is very properly referred 
to that period j becaufe, if it ihali turn out that no 
average was due, or at leaft not to the extent of the 
money advanced, then either the whole or part is de¬ 
duced from the freight on the arrival of the veflel. It 
is perfedly underftood that the advance is made by the 
merchant looking to the freight, as his fecurity for this 
money, let the cafe turn out as it may; if average 
is due, it is underilood that it (hall be confidered as 
advanced for that purpofe; if not, that the money 
lhall be taken as an advance of freight. In the pre- 
fent cafe the (hip, before (he was diverted of her neu¬ 
tral charader, had been captured and brought to 
Tarmoiiib ; and freight was decreed to the Danijh 
mafter by this Court. But before the departure of the 
vefTel DaniJ]} hortilities broke out} and the fhip was 
again feized and condemned to the Crown, which 
then fucceeded to all the rights of the Danijh raarter 
againft the cargo, and to all the obligations to which 
liC had fubjecled himfelf, fo far as they arife out of 
that identical tranfadion upon which his claim againrt 
the cargo is founded. There may be other rights and 
obligations arifing out of foreign and remote tranf- 
a^fions with which the Crawn is not artefled; and 
upon this principle bottomree bonds have been dif- 
al lowed, either becaufe they do not out of the 
individual tranfaftion, or, if they do, becaufe the 
obligation is contracted with third perfons, and not 
between the owner of the (hip and cargo. But the 
Crown is bound to take cum onere^ though not cum 
$nere univerfali / and as the owners of the (hip and 
cargo were entitled to fet off [agairift each other all 
deductions arifing out of this immediate ^anfaCtion, 
the Crown, which fucceeds to the rights of the neutral 
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Th« mafter exa£lly in that proportion in which he would 
Harlcsskm. have poiTelTed them, in accepting thofe rights is bound 
, to make fuch deductions as the Danijh mafter would 
ifxo. have allowed if he had continued neutral. Then, 
what was the condition of the neutml mafter, in com* 
mon juftice and by the law merchant, as it has been 
certified to the Court? The merchant, who had 
advanced this money under an uncertainty whether it 
was ultimately to be confidered as average or freight, 
had a right to confider it as an advance of freight, 
as foon as it became certain by the event th^t no 
average was due. The right of making the deduc¬ 
tion could never have been made a queftion between 
the mafter and the owner of the cargo; and the voyage 
being now terminated, by capture, as entirely as if 
the fliip had arrived at Varel, the Crown can claim no 
exemption from obferving the fame conduCt, Where 
the Crown takes to itfelf the rights of one of the par¬ 
ties againft the other, fo far as they arife out of the 
individual tranfaCtion, I am of opinion, that it is to 
the fame extent bound by the obligations of that party 
towards the other, and therefore, without breaking 
in upon .the principle that the Crown is not to regard 
latent remote claims of third parties, arifing on foreign 
tranfadions, 1 fhall allow the money which had been 
advai^ced to be^deduCled from the freight* 
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LADY ANN, Wardell. 

luDGMENt. 

CIR Williatn Scott .—This queftion arifes OR the ad- 
miflion of a defenfive allegation offered on the 
part of the owners of this veffel, in oppofition to a 
demand of wages by a mariner. The objeflion which 
has been taken is, that the mafler is not a competent 
witnefs, and confequently that the owners are not at 
liberty to plead the letters which they received from 
him, dating the arrival of the fhip in the Wejl Indies^ 
and the defertion of the party who brings this fuit. 
But I am not aware of any general qbjedtion to the 
competency of the mader of a veffel as a witnefs in a 
fuit for wages. The mariner has his election whether 
he will proceed againd the owners, the mader, or the 
fhip; and in this cafe the proceedings being indituted 
againd the owners, the mader has no immediate inte- 
red in the fuit, and therefore is not an incompetent 
witnefs by any rule with which I am acquainted, 
though it may certainly be necedary to watch his tef- 
timony with jealoufy, as his condu^ may conditute a 
material part of the adverfe cafe. 
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. FORTUNA, Brasch. 

■ntthefth* ^TT'HIS was the cafe of a HaTtiBurtb fliip which was 
trade captured on a voyage from that port to Heligoland^ 
w Jfatig 9 i^‘ with a cargo of mifceilaneous artides, and proceeded 
againd for a breach of the Order in Council of the 
.31ft Mtfy 1809, by which the trade to Heligoland iS 
confined to Britijh fhips. 

On behalf of ihe Claimants it was eonUnded-^'VtiZS. 
the fliip and cargo were proteSed by a Britifp licence, 
which was in the pofTeflion of the Shipper, who was 
not on board, permitting a veflel, bearing any flag 
' except the French^ to proceed with a cargo from 
Norden, pafling Eaftward of the ifland of or 
from Heligoland, or any port eaftward of the ifland of 
Jutfi, as far as the river Eyder, incluftve, to any port 
of this kingdom North of Dover, Subfequently to 
the capture the licence was endorfed for this velTel by 
the ihipper* 

JoDOMENT. 

Sir William Sro/f.—This is a queftion refpefdng the 
importation of goods from Hamburgh to Heligoland* 
The ifland, I obferve, is not defcribed in the Order 
in Coundl as a part of the dominions of His Majefiy, 
but is fpoken of only as being now in His Majefty’s 
pofleflion; and .therefore ,it does not ftand on the 
footing of a colony or an eftablifhed fettlement. This 
Order in Coundl is of a nature pecuUar to the dr* 
cumlhmces of the place \ its provifions are not matter 

of 
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.oflnunicipal regulation, but rather of military and 
temporary dire^on, prefcribing what the commerce 
of the place ihall be, and the manner in which it is to 
be tipproached.^ Now, it certainly mud have been 
intended that the Order ihould be operative; and how 
it is to be carried into eiFed without the application 
of the authority of this Court, I do not fee. The 
jurifdidion of the Court of Exchequer would not, 
I prefume, extend to a port fo condituted ^ all that 
could be done without the ailidance of the. Prize 
Court would be, to prevent the landing of goods, by 
means of cudom>houfe officers, if any are dationed 
there, which I can hardly fuppofe to be the cafe; but 
is to goods already brought on ihore, they might, 
perhaps, be fecure. 1 cannot, therefore, but thmk, 
that it was intended by His Majedy’s Government that 
it ihould lie with this Court to give effed to the Order, 
and 1 am fortified in tliis opinion by the words of the 
lad claufe, in which the Lords of the Admiralty, 
conjointly with the Lords of the Treafury, are 
“ required to give the neceffary dire^lions herein.” 
The provifions of the Order are exceedingly drong: 
“ no foreign veflel (except as before .excepted) ihall 
“ enter into the port, harbour, or road, lyjng be- 
" tween the liland of Heligoland and Sandy IJland^ 
‘‘ and the ihoals of the faid iiland, refpedtively, and 
commonly called or known by the names of the 
* North Haven and the South Haven, under any pro- 
“ tence whatever.” Thefe are veiy uniimit^ ex- 
predions undoubtedly $ but it goes on to provide that 
no goods, wares, or mdl’chandize whatfoever, ihall 
“ be in any manner put on ihore in any part of the 
** fiud Iiland of Heligoland^ from any *fu^* foreign 
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** veflel, or carried from the fliore of fuch iHand to 
any fuch foreign velfel, or in any manner tranfhip- 
pcd from any fuch foreign veffel into any veffel 
laying in the faid harbour, port, or road; or from 
“ any veflel lying in the faid harbour, port, or road, 
into any fuch foreign veffel.” Nothing can be 
more clear than that, under this Order, it is not law¬ 
ful for foreign veffels to go to Heligoland and tranfliip 
their cargoes, even into Briti/h fhips; it is intended 
to exclude all accefs of foreign veffels, unlefs they 
come there under His Majefty’s fpeciai licence, or in 
ballaft. Words cannot be more imperative than thefc, 
if this Court is the organ which is to carry the Order 
into execution, I feel great difficulty in faying that 
there is any thing in the licence which was not on 
board this veffel that can proteft the cafe, I fhould be 
extremely glad to relieve the parties, if it were poffible, 
but 1 do not fee how 1 can efcape out of the obligations 
which the Order in Council impofes on me.^Ship and 
cargo condemned. 
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COURTNEY, English; May 

xSio. 

(Initahce Court.) 

was a quefUon arifing on ihc admiflion of a 
libel offered on behalf of the mate and a feaman rican feamen 
belonging to this fliip, in a fuit for fubtrrftion 
wages; a claim being made by them upon the mafter, 
under an ail of the American Congrefs, for three 
months pay over and above the wages due to them, 
in confequence of their being difcharged in this coun¬ 
try. The libel pleaded the rate of wages and the 
terms of the voyage in the ufual manner, and alfo the 
following extrait from an Ait of Congrefs, bearing date 
28th February 1803, which was printed at the back of 
the mariner’s contrail, intituled, An A£i fupplementary 
to the A 6 t concerning Confuls and Vice Confuls, and for the 
Protection of American feamen, “ And be it further 
** enaited. That whenever a fliip or vcflel belonging to 
** a citizen of the United States, lhall be fold in a fo- 
reign country and her company difcharged, or when 
a feaman or mariner, a citizen of the United States* 

^{hall, with his own confent, be difcharged in a foreign 
country, it fhall be the duty of the mafter or coiii- 
^ mander to pay the Conful, Vice-Conful, Commercial 
Agent, or Vice-Commercial y\gent, for every feaman 
or mariner fo difcharged, three months pay over and 
above the wages which.may then be due to fuch 
mariner or feaman; two thirds thereof to be paid 
*• by fuch Conful or Commercial Agent to each fea- 
man or mariner, fo difcharged, upon his engage* 

** ment on board cf any velfel to return to the United 

K States, 
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** States, and the other remaining third to be retained. 
“ by him for the purpdfc of creating a fund for the 
payment of the paflages of fcamcm or mariners^ 
“ citizens of the United States, who may be defirous 
“ of returning to the United States, and for the 
“ maintenance of American feamen who may be defti- 
“ tute and be in fuch foreign port.** The libel then 
went on to plead, that by a circular Order to Confuls 
of the United States it was directed, that “ all inci- 
“ dents of a nature calling for judicial redrefs muft 
** be fubmitted to the local authorities.'* The libel 
concluded with praying the Court to declare the 
monthly wagers to be due and payable, and alfo to 
decree three months advance pay, over and above the 
faid wages, to be paid to William Lyman Efquire, Con- 
fiil General of the United States, rcfident in London^ 
to be by him applied purfuant to the faid AcJt of 
Coiigrefs. 

Judgment. 

Sir William Scott. —^This is the firft cafe of the kind 
which has been brought to the notice of the Court, 
and I certainly feel great difficulty refpefling the 
admiffion of the libel. We know the lir.guage which 
has been occaj'onally held in the Courts of Com¬ 
mon Law with refpeft to the junfdiction which this 
Court cxercifes in cafes of mai iners* wiges. Suits for 
waires, due to mariners of our own country, have been 
faid to be euterlaincd by the Court of Admiralty, more 
from a kind of tolerrtion fbunded upon the general 
convenience of the practice, than by any direct jurifdic- 
tion pro{)erly belonging to it, although the cxercife of 
fuch a jurifdi£tioii has exifted from the firit eftablilh- 
meat of fuch a Court, In various inftances, in order 



high court of admiralty 

9 o prevent a failure of juftice, this Court has gone a 
ftep further, and as wages are due by the general 
maritime law, however modified by the particular 
regulation! of dilfercnt countries, it has, with the 
confent of the accredited agent of their own Govern¬ 
ment, entertained proceedings for wages at the fuit of 
foreign fearaen, againft foreign Veficls in which they 
have ferved, fuch veflels being in the ports of this 
kingdom. But here the other part of the claim 
does not arife out of the general maririme law, but 
merely out of a municipal law of the United States j 
and 1 Ihould find great difficulty in confidering this 
recital of the aft of Congrefs as any part of the con- 
traft, as it is only printed on the back of the inftru- 
ment, and is not at all referred to therein.—Court 
took time. 

On a fubfequent day the Court With refpeft to 
the wages, 1 am fo far willing to entertain the fuit with 
the confent of the reprefentative of the United States j 
but I do not think I have jurifdiftion to enforce a mu-» 
nicipal regulation of that country: had I that power, I 
fhould be glad to do it in the prefent infiance \ but 1 
think the probable effeft of this Court entertaining it 
in its prefent form would be a prohibition. At the 
fame time, it appears to me, that if the regulation were 
embodied in the contraft, fo as to corapofe a part of 
it, the Court might be impowered, in that cafe, to carry 
it into full efifeft as an article of the contraft between 
the parties. 
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/u«/ 5A, JOHAN AND SIEGMUND, Niegel. 

liio. ’ , 

(Inllance Court.) 

^pHIS was the cafe of a Hamburgh ihip which had 
comSthewi’t arrcfted in the port of Plymouth at the fuit 

«i af«reignihip. of C. K Gtantoff of Loudon, merchant, as the lawful 
attorney of C. Storzell and others, all of PLamhur^h^ 
and defcribed as the owners of fifteen fixteenth ihares 
of the Ihip in a caufe of poiTefTion againfl the mailerf 
alfo of Hamburgh^ and owner of the remaining fix* 
teenth part. 

Judgment. 

Sir William Scott. —This is a caufe of poflellion, at 
the fuit of a number of perfons, who hold fifteen fix* 
teenth ihares of this vefTel, againfl the mafler, who is 
the owner of the remaining fixteenth. If this were a 
Britijh fhip, there can be no doubt that, by the prac¬ 
tice of this Court, it would, upon the application of a 
majority of die parties intereiled, proceed to difpoffefs 
the mailer, though a part owner, without minutely 
confidering the merits or demerits of his condud. 
But I do not know of any inflance in which the 
Court of Admiralty has entertained a fuit of this 
nature, in the cafe of a foreign fhip. The Court, 
with the confent of the pardes and of the accredited 
agent of the country to w^iich they belong, certainly 
d(^ hold plea of caufes between foreigners, arifmg on 
the jus * gentium'y but this,'I think, is a cafe which 
cannot be fo confidered, becaufe whatever may have 

4 been 
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been the general rule under the old civil law in cafes 
of poiTedion, it has been vanouily modihed by the 
municipal law of diderent countries ; and, therefore, 
by cntertainingThis fuit, I might deprive the parties 
of thofe rights to which they are entitled by the law 
of their own country, as adminiftered in thofe Courts 
to which they are dire£ily and properly amenable. 
By the law of this country, as underflood and ap-* 
plied by this Court, the majority of owners are 
entitled to the pofleflion; it is not fo by the law 
of fome other countries; what may be the law of 
Hamburgh I cannot tell; but I might be guilty of 
great injuflice if I were to take upon myfelf to apply 
the local regulations of this country to the cafe of a 
Hamburgh fhip. By the law of Hamburgh^ the mailer 
may have a paramount right, as owner in poffeflion, 
or he may have a right to retain the polTellion as a 
fjcurity for his wages, or for the payment of accounts 
out-ftanding between him and the other owners; in 
Ihort, there may be the greateft diverfity in the law of 
different countries upon this fubjeft. I am very 
fenfible that great inconvenience may arife to the 
owners of foreign vefTels from the want of a competent 
jurifdiftion in the country where the ihip happens to 
be; the mafter may be roving about from the port 
of one country to another, and it may be extremely 
difficult for the reft of the owners to purfue him with 
cffefl by any procefe that the Courts of his own 
country can fumifli. It is difficult to fugged the 
remedy in fuch a cafe, but I am of opinion that the 
defed cannot be fupplied by this Court, as the right 
of pofleffion has not been left to depend upon the 
general maridme Law of Nations, but has been vari- 
Ottfly fetded in the difterent iharidme codes of differ 
rent countries. 
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CORNELIA, Room. 

1810. 

(Formerly the Nautilus of Sunderland.) 


Prizt VeflVl, fale 
of to Neutwl 
und< i a llntcnce 
of condemnation 
—fornicr I'rHiJfi 
owner divefted. 


"^HIS Ihip, under Prujfian ovilours, was captured on 
a voyage from Boulogne to Varel in ballafr, with 
a BrifiJI) licence on board, and carried into the port 
of Dover* 

The prefent cueftion arofe on a claim for refritution 
on falva'<8 giver on behalf of Thomas Kicholfon of 
Bifl^opfwearh.i uih as the former Britijb owner ; the 
veffel having bee.i I'eized by the enemy upon the com¬ 
mencement of holliiities. 


Judgment. 

Sir William Scotu-A think there is little doubt 
that the fliip did originally belong to thefe Britijh 
claimants; but the queftion is, whether under all the 
circumftances of the.cafe, they are entitled to reftitu- 
tion. If at the time when this veffel was taken it was 
clearly in the poffelTion of the enemy, they would 
have a right to receive their property again, whether 
tihere had been a fentence of condemnation oc not ^ 
becaufe fuch fentence operates nothing againft the 
rights of the Britijlo owner. But if, under the au¬ 
thority of a fentence in the enemy's Court of Prize, 
there has been a fale of the veffel to a neutral, that 
fale, which transfers the property to the neutral pur- 
chafer, will bar the claim of the original Britijh 
owners againfr the neutral holder. This Ihip^ I ob« 
ferve, was feized in the harbour of Boukgne upon thi 
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breaking out of the war, and there can be very little 
doubt that, prior to the I’ale, a feiiterice of condemna¬ 
tion had paffed; the law is not at any time forward 
to prefume any unnecefliiry departure from eflabliflicd 
modes of proceeding; and in tins initUiice the prc- 
fumption is ftrengtheiied by the length of time dur¬ 
ing which the veflcl lay in the enemy’s port. A feii- 
tence of condemnation was found on board the veffei, 
which has been exhibited, but it turns out that it 
refers to a fhip called the Adelaide of Quebec ; whereas 
this fhip is called the Nautilus of Shields, No doubt 
this is a ftartUng circumllance, but I cannot under, 
take to fay, that if it were poffiblc to gel at the whole 
of the hiftory of the veficl, the circumftancc might 
not be fatisfadorily accounted for. Taking it, there¬ 
fore, on the prefumption that a fcntence of condem¬ 
nation has palled, is there any fulEcient evidence of 
the faft of transfer ? I think the circumftances are 
fuch as would very much leave it a cafe of further 
proof, if the neutral purchafer were now in the caufe j 
becaufe the principal point that arrefted the attention 
of the Court was, the very little intercourfe that had 
fublilled between the maftor and the alTcrted neu¬ 
tral owner. But further proof cannot in this inftance 
be obtained, beaufe any call that might be made upon 
the aflerted purchafer at Embdcn would not be an- 
fwered, as he has no further iiitcrelt in the queflion, 
the licence not being of a nature to protect a voyage 
of this defeription. The Court, therefore, mull look 
to the oftenfible charafter.of the veffei at the time of 
capture;—fhe is under ih.e Pridian flag and pafs; 
(he has the infignia of Prujfian property; agd under 
the defe^ of evidence, which before would only have 
made it a cafe of further proof, I muff confider it as 

R 4 Prujtatt 


lire 

Cornelia. 


/untr jih, 

i8|8. 



CASES DETERMINED IN THE 




Pruffian property. At the fame time I think the 
former owner was jufliiied in aiferting his claim, and 
I fliall allow him his expcnces, but the Ihip muft be 
condemned to the captor, who fucceeds ia this cafe 
to all the rights of the neutral pi^ichaier. 


July aXtk, FRIENDS, CailGlITON, 

XoXO. 

Judgment. 

^S^iTtivvoy- William This was the cafe of a Britijh 

•ge not being velTel, which had been chartered at Campeachy for 

a moiet) given, the puFpofe pf delivering a cargo at Lijbon. The 
Ihip had fjiccefsfnlly profecuted her Y‘^y‘‘^ge lo the 
very entrance of the Tagus^ when (he Wiis warned off 
by the blockading fquadron, Upon receiving this inti- 
jnation 11^ continued for fonie days with the fleet^ 
but a gale of wnd coming on which blew her out to 
fea, fhe^was picked up by a Spanijh privateer, and 
was foqn afterwards retaken by a Britijh cruizer, and 
carried to Madeira^ where the Ihip and cargo were 
fold by the recaptors, to pay the falvage. A claim 
has fince been given for the*fhip and cargo, which 
was decreed to be reftored, and the Court has now 
to coniider what frdght is due under the circumftances 
of the cafe. On the part of the owner of the Ihip it 
is contended that the whole of the freight is due, as 
. jhe Ihip had adually gone up to the mouth of the 
port to which Ihe wis defl^ned. On the part of the 
oymer of the cargo it is contended, thal no freight i$ 
due, as the cargo was not delivered according to the 
terms of the charter-party. Several cafes from the 
jpQprts of Common JUw have beei\, cited, but 1 con- 
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fefs it does not appear to me that anv principle is to 
be extraded from them that is applicable to the pre* 
fent quedion, although I ihould have thought that fome 
cafes bf Britijh Ihips which had come up to the very 
port of their dellination, and were prevented from 
difcharging their cargoes there, by the aft of the fo- 
vereign authority of their own country, mull have 
occurred in thofe Courts, among the multiplicity of 
cafes which the prefent extended fyftem of blockade 
has given rife to. In the cafe of the American Ihips 
bound to France or Holland, which were brought into 
the ports of this country under the prohibitory law, 
the full freight was pronounced to be due where the 
owners of the cargoes elefted to fell here; where 
they did not eleft to fell here the Court left it to them 
to fettle the freight with the owners of the Ihips. The 
Court conlidered a voyage from America to this 
country very nearly the fame in effeft as a voyage to 
thofe contiguous countries to which thofe velTels were 
originally defined $ in all probability the markets of 
this country were not iefs favourable than in the 
blockaded ports, and no doubt the fale was efFefted 
with every attention to the interefts of the owners of 
the cargo. In thofe cafes the Court gave the maftcr 
the full benefit of the freight, not by virtue of his 
contraft, becaufe, looking at the charter-party in the 
fame point of view as the Courts of Common Law, 
it could not fay that the delivery at a port in England 
was a fpecific performance of its terms. But there . 
being no pontraft which* applied to the exifting date 
of fefts, the Court found itfelf under an obligation to 
difcover what was the relative equity between the 
parti^, Thi? Cowt fits no more than the Courts of 
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Common Law do to make contra6:s between parties; 
but as a Court exercijdug an equitable juriliii6:ion. 
It confiders itfelf bouiid to provide as well as It can 
for that relation of interefts which has unexpectedly 
taken place under a (late of fads out of the conf'm. 
plation of the corjcractins? parties in the courfe of the 
tranfadion. The prefeiit cafe is iiurked wuh peculiar 
misfortune, becaufe here, after the ihip had been 
ftopped by the blockading forcc^ Ihe was blown out 
to fea, and being fubfequenily taken out of the hands 
of the mailer, flic was carried by the recap! ors to a 
diflant port, and there fold, together with her cargo, 
at a great lofs. In this cafe, therefore, lofs is un¬ 
avoidable, and the only quefliou is, upon whom the 
weight of it (hall fall j now if the incapacity of com¬ 
pleting the voyage could be exclufively attributed to 
one of the parties, it would be proper that the lofs 
ihould fall there; but the fad is, that the calamity is 
common to both, for both fliip and cargo were equally 
afieded by the blockade. The fliip could not have 
entered the inter Jided port in ballafl, any more than 
the cargo could have entered it in any other vehicle. 
The lofs arifes from the common incapacity of the one 
and of the other; I think, therefore, that what equity 
would fuggefl is, that the lofs fliould be divided; and 
under thele circumflances 1 fliall dired a moiety of 
freight to be paid* 
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COURIER, Erick. 


June i^th, 
iSio. 


^HIS fliip had failed on a dcftiiiation from Pillau to Br oach of Or^, 
Colbergj but the mafler in the courfe of the mi h..ii i;ivc!i br 
voyage entertaining doubts as to its legality, applied to ** 

the commander of a Britifh cruizer, who gave him 
permiffion to proceed. It was contended on behalf 
of the claimants, that although this was a prohibited 
voyage under the Order of 7th January 1S07; the 
perruifiion given by a Britifi officer was fufficient to 
entitle the cafe to a favourable diftindion. 


Judgment. 

Sir ffVtiliam Scott ,—So long as thefe Orders in 
Council exift, they are to be expounded and applied 
by this Court; and if they prefs with any unneceffary 
feverity on the commerce of other countries, that 
may be matter very proper for the confideration of 
JJis Majefty's Government; but this Court muft 
proceed upon general Rules of interpretation. The 
Order in Council prohibits neutral velfels to trade 
between ports from which the Britijh flag is excluded: 
and under that authority this Court held that the 
trade between one Prujjian port and another was 
illegal. If that interpretation was erroneous, it ought 
to have been correfted by an appeal to the fuperior 
Court, or if it was calculated to extend the reftric- 
tions of the Order beyond what was intended, it 
ihould have been reprefented to His Majufty’s Go^ 
vernment, for certainly, as the Order ffands at prefent, 
it does appear to roe to admit of no other interpre- 

tatioo*' 
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tation. The other conclufion at which the Court 
arrived was, that veflels are not to call for orders at 
an interdifted port; * and although that rule may prefs 
hard in .particular cafes, and perhaps in this, yet if 
veflels were fuffered to touch at ports where they are 
not at liberty to trade, it would enervate the whole 
elFeft of the prohibition, becaufe it would be ira- 
poflible to dcvife any means by which they could be 
prevented from delivering their cargoes there. In 
this cafe there certainly do appear to be fome cir- 
cum (lances which indicate an intention on the part of 
the mafter of coming on to this country after touching 
at Ce/^rrg, but the fadf is, that, at the time of capture, 
the (hip was actually going to a PruJJian port. Then 
what is there to take the cafe out of this peril ? 
Nothing. It is clo:tr that in the original intention of 
the owners this cargo was to be fent on a proliibited 
voyage ; the mafter, after he had got to fea, became 
doubtful as to the pro. I ’ety of proceeding, and made 
enquiry of a Briiijh cruizer, whofe commander very 
improperly gave him a permiflion to go on. But it is 
not the midaken expofition of this Britijb officer that 
will alter the law of the cafe ; the Court has allowed 
mifinformation upon a point of fad to be a fair 
ground of indulgence; but upon a queftion of law 
the neutral is to look to other foutces tor inflrudion. 
In this cafe, indeed, the officer does not aflume the 
right of interpreting the law, but he aflTumes a right 
which he is as little polfefled of, that of fuperfeding the 
Order in Council, by giving this vciTel permiflion to 
go to the interdided port. I do not fay a cafe mi^t 
not occiyr in which the Court would be difpofed to 
hold an officer in His Majefly's fervice authorized to 
gfllime fvictt a pow^r, hut it muft bo a cafe of 

Deceility; 
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neceflity; as for inRance, where a (hip is in abfolute 
want of provillons, or is otherwife incapable of pro¬ 
ceeding to an open port, and where the neceflity alone 
without fuch permiflion given would be a fufficient 
juRification. Now it is not pretended that this is fuch 
a cafe; all that the certiRcate of the Britifli officer 
fays, is, ‘‘ I have permitted this veflel to proceed from 
Pillauy with her cargo to ColbergJ* Did he poflefs 
any auUiority to grant fuch permiflion, in the very 
face of an Order in Council ? It cannot be,^ I am 
very forry that this conduct in the Britijh officer has 
had the effeft of mifleading the maRer of the veflel, 
but, at all events, his owners have not been deceived ; 
theirs was the original purpofe of fending the veflel 
to an interdided port, and from which purpofe they 
had never departed. At the fame time it is not with¬ 
out fome degree of pain that I condemn this Ihip and 
cargo, as proceeding to an interdicted port under an 
infufficient authority. 
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ff7///<j/72 This cafe has already been before 

iflrefi—excide thc CouTt oncc OF twice, and I have now come to 
a determination to permit the attendance of I'rinity 
Makers. It is the cafe of an Amcrkan (hip which was 
proceeding on a voyage from B^on to Pcterjburgh, and 
put into the Texel in diftrefs. At the former hearing 
I was much inclined to hold that, although a vefl'el 
going into a blockaded port would be fubjed to con¬ 
demnation, the legal prefumption that Ihe is going in 
there for the purpofes of trade, was oufted by the 
fad of her being taken coming out without having 
delivered her cargo. But I think that the cafe, in the 
firft inftance, is fit for further enquiry, becaufe if it 
fhall turn out that the fhip went in for the purpofe 
only of getting repaired, and that the port of the 
Texel was a fair port to make, with reference to the 
alledged diftrefs, the cafe will be entitled to be favour¬ 
ably confidered. If, on the other hand, it fliould appear 
that there was no fuch neceflity, the legal prefumption 
will be, that fhe adually went in there for the fraudu¬ 
lent purpofe of delivering her cargo ; and it is not her ^ 
having come out again without executing that purpofe, 
owing to fome unexpeded change of circumftances 
that will entirely remove the^illegality. At prefent the 
Court has no abfolute conftat that the veffel came 
out with the original cargo as it has not been infpeded ; 
but fuppofing the fad to be that the cargo remains 
the fame, but that (he went Jn. meaning to difpofe of 
’ 10 it. 
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it, and there found the rigour of the French decrees, 
or the difad vantages of the market to be fuch as to 
fruftrate the intention, in that cafe, the delinquency 
of a fraudulent intention has aftually been confum* 
mated, and the vcifel would be fubjeci to conhfca. 
tion. I am, therefore, defirous to look a bttle further 
into the calc, in order to know whether her going 
into the Texel, after pafliiig by all the intermediate 
ports between the ifland of Sylt and that place, a 
Hep which, under the circumfiances alledged, ought 
naturally to have been taken. The Mafter Rates in 
in his dcpofition, “ that having pa0ed the Texel and 
“ made the ifland of Sy/t^ he was driven back by ftrefs 
“ of weather and compelled to put into port.” lthink| 
therefore, that I fee enough in the cafe to make it not 
improper to require the attendance of Trinity Mafters, 
in order to alcertain how far the Texel was fairly ai 
preferable port, under all - the circumftances oiT the 
cafe. Certainly it is a port which ought not to have 
been reforted to unlefs under the clearefl; neceflity. 

On a fubfequent day —The Trimly Mailers gave It 
as their opinion that the deviation was necelfary, and 
that the Texel was fairly a prel’erable port, as the Hate 
of the wind made it impoflible for the Ihip to proceed 
, to Gotienbur^hy and there wei e circumllances which 
made the ports in the neighbourhood of Sylt objection¬ 
able. 'This being a fudicient jullification, the Ihip and 
cargo were ultimately rellorcd. 
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Willium 5ro//.—Tliis Is a cafe which involves the 
optuired from Queftion whether thefe American ihips and cargoef 

the/f-cncfc, not \ i* 

having certifica«» wluch wcFC Rot pfocceding to French ports are liable 
of^in en falvagc on recapture by Britijh veflels out of the 

hands of the enettiy. The principle to which this 
Court adheres is that no falvage is due where a fervice 
is not adlually performed, or where lofs was not highly 
probable. It has ^een contended by Dr. De^en that 
falvage is due upon American property on a principle 
of reciprocity, and a cafe has been cited by him from 
Dallas*s reports of cafes adjudged in the Courts of the 
Un^ed States of America, for the piirpofe of ihewing 
that it is the pradice of thofe tribunals to decree 
falvage on neutral property refcued from the polTeffion 
of French captors. It was the cafe of a Hamburgh 
Bm, p. S 4 - (hip which had been captured in the courle of a 
voyage from Calcutta to the port of her owners by a 
french national corvette, and was afterwards retaken 
by a Ihip of war belonging to the United States, and 
carried to Hew Tork, By a decree of the Supreme 
Court at Wajhington the fhip and cargo were reftored 
to the neutral claimant, on payment of one fixth part 
of the net value for falvage; and from this it feems at 
. iirft fight as if the Americans confldered the refcue 
even of a neutral veCel, from the polfeilion of a French 
captor, as a fufEcient ground for fklvage. But I think 
It is open to this explanation, that the cafe went not 
upon the general principle, but upon the irregular ad* 

minUlraiion 
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miniilration of maritime law In the French Courts of 
Admiralty at that time, by which a veflel once in the 
hands of a French captor, whether neutral or not, 
would be in danger of confifcation. I cannot there- 
fore take this cafe as furnifliinga rule on which this 
Court can rely for giving falvage on American pro* 
perty refcucd from the pofleffion of the French on any 
principle of reciprocal juftice. In the early part of the 
laft war the Court held, that though America was not 
in a Rate of atlual and entire warfare 'wnrh France^ yet 
that property recaptured was fubjeci: to fal¬ 

vage, on the ground that fuch was the rapacity of the 
fenemy that no veflel had a cliance of being liberated 
from their Courts of Prize under their known difre." 
gard to all neutral claims. In that Rate of qualified hof- 
tility, (for war had not been declared by Frajice againft 
America^ the demand of falvage was very readily fub- 
mitted to by the Americans^ and the fervice of recap¬ 
ture thankfully acknowledged. Upon the breaking 
out of the prefent war an expectation was entertained 
that the French Courts of Admiralty would revert to 
the genuine principles of maritime law, and, therefore* 
this Court did not give falvage on the recapture of 
American property. , Bnt if this expectation was 
^herifhed for a fhort time, it foon became notorious 
that the French Government had long lince rendered 
it abortive. France has fulminated her decrees 
agmnft the commerce pf the whole world, and has 
even compelled this country defenhvely to have re¬ 
fort to meafures which gbftraCtedly and originally 
would be unjuft in the higheft degree. In the 
profent cafe the ground affigned by the captor for the 
claim of falvage is, that there are no certificates of 
origin cm board this veftel, and much difeuftion has 
^aken place upon the queftion,,whether or not this re- 
voL. r. s qiufition 
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quirition was confined to fhips navigating to the portu^ 
of France, Certainly, looking to the terms of the 
original decree, it would fecm that it was lb com 
fined ; but it has been underltood in pradice to apply 
to all commerce, and it is clear that it has been fo un- 
Ueritood by America herfelf, for many Ihips of that 
country have been brought in, on board of which thefe 
certificates have been found, though they were delUned 
to neutral ports. In the expofitiun which this country 
gives of the French Decrees in its (Orders in Council* 
it is evident that his Majefty’s Government is per* 
fuaded that they are invariably required, whatever be 
the ports to which they may be delUned. Amidft the 
fludluating and capricious practice of the Prize Courts 
of France^ it is difficult to fay wdth any degree of con¬ 
fidence, whether the requifitioii extends to veflels 
deilined to neutral ports, or whether it is confined to 
veflels coming to French ports. It is objefted to the 
captors, however, that the onus lies on them to adduce 
pofirive evidence that fuch a rule has obtained univer- 
fally in the French Courts, notwithftanding the re- 
(fri^ed terms of the decree, and I admit that this 
demand is not unreafonablc. There are, however, two 
cafes in which the captor may fo far difeharge himfelf 
as to throw the burthen of proof on the other fide; the 
firft is, where he has produced ftrong analogical proof 
on which the Court may venture to found a rcafonable 
prefumption that no fuch rule obtains, fecondly, 
where he has produced a certain degree of proof, 
and where no proof is adduced by the claimants 
in oppofition to it, they having it in their power 
to pr^uec dire£t evidence in oppofition if the faff, 
would enable them fo to do, as they poflefs greater 
4dHties of information. In fuch cafes the Court 
18 bound to fay that the captors have fatisfied the 

requifitions 
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requifitions of the law, and that there is that moral 
probability which will juftify the conclufion. I think 
the obfervation of Dr. Lujfmigton corredb, that I am 
not to confider what would have been the fate of this 
fliip if Ihe had reached Tomiingen, but what would 
have been her fete if the enemy had carried her into a 
a French port. From the import of the decrees them- 
felves, I think it appears to be the policy of France to 
require that her allies fhall exercife the feme meafure 
of hoftility againfl the common enemy as flic herfelf 
does. That, indeed, is a general principle of the 
law of war ; this country adopts the fame policy, and 
confifeates the property of allies trading v.'iLh the 
enemy without a licence from their own government, 
juft as it does Briiijh property in like circumftances ; 
and France certainly has never been behind hand 
in her expeftations of this reciprocal afliftance from 
her allies. She has gone the length of confidering 
the ports of her allies as being no lefs fubfervient 
to the purpofes of thefe French regulations than 
her own ports ; and thofc allies feem to have 
evinced a weak unprincipled fubmiflion in this a* 
in every other inftance. What is the language of 
the Neapolitan papers which are now before the 
Court ? A number of American fliips had arrived at 
Naples upon the faith of a Decree ifliied by that Go¬ 
vernment, affuring them of the liberty of difpofing 
of their cargoes in that port, on the condition of ex¬ 
porting the produce of that kingdom ; they were im¬ 
mediately feized by the French and Neapolitan fliips of 
war, and were afterwards confifeated. The American 
Gonful remonftrated; and the Neapolitan • Minifter 
for Foreign Affairs, in his anfwcr fays “ the King 
** has not feen without forrow the fmall conform. 
“ ity which is found between the reprefentations made 
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in the remonftrance, and the principles adopted bj 
“ the Government of the United States, and mani- 
felled in its refolutions, contained in the Aft of the 
** id of March laft year, againd the commerce of 
“ Francef and the States attached to the political 
** fydem of the' French Empire.”—Here then the 
French empire, and the nations attached to the political 
fydem of France, are completely identided ; the fliips 
in^hich were feized at Naplei, were proceeded againd 
at Fans, which could be upon no other ground, than 
that France coniiders the ports of her allies as fubjeft 
to the fame degree of injurious redriftion as her own. 
If that is the cafe, and if this is the manner in whied 
France diftates the law of war to her allies, ref> 
pefting the conduft which they are to obferve 
towards the common enemy, though I cannot take 
upon myfelf to lay abfolutely, that the abfence of 
a certificate of origin in thefe cafes would have led 
to condemnation, becaufe the conduft of the courts 
of France, afting under the direftion of the govern¬ 
ment is fo irregular, as to leave no certain ground 
of conjefture as to the application of almod any prin-. 
ciple whatever, yet 1 may fafely venture to alfert, that 
no man can fuppofe that the want of fuch a document 
would not be highly dangerous. I obferve that the 
American Conful at Hamburgh, confiders thefe decrees 
as applying univerfally; he fays in his letter addreded ta 
the maders of tlie American (liips bound to Hamburgh, 
In the prefent unprecedented crilis, fuch great and 
** almod daily changes talce place, and the meafures. 
of the belligerents affefting commerce, are put 
into fuch immediate operation, that it is impoflible 
for the mod prudent to avoid the injuries, which 
“ on every fide lie in wait for fair neutral trade.*^ 
Now this is an obfervation which cannot be intended 

to 
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to apply to the regulations of this country; becaufe, 
be their operation what it may, the fafl is notorious 
that proper time is always allowed to put neutral 
merchants on their guard. But he goes on to fay, 
that “ the French Cuftom-houie officers or douaniers, 
“ without any official intimation to the foreign agents 
“ here, have fome time fince, in virtue of an Imperial 
“ Decree, applied the commercial regulations and 
“ laws of France to the trade of this city, and with- 
out any exceptions, require certificates of origin, 
** ligned by the French Conful at the place of fhip- 
“ ment, for all articles attempted to be introduced 
“ here.'* Of this promptitude in the proceedings of 
the French Government, the very next paper which 
is addrefled by the French Conful at Bremen^ to the 
Prefident of the fenatc of that city, furnifhes an in- 
flance. His letter begins in thefe words: 1 am 

“ eager to inform you that it is the intention of his 
“ Majefty the Emperor and King, my augufl fove- 
“ reign, that all navigation upon the Wefer be pro- 
“ hibited. It is his Majefty’s delire that all velTels, 

“ even French, entering the port of the Wefor be 
Hopped, provided they are wholly or partly laden 
“ with colonial produce, or any other goods of what- 
ever kind that England can fumifh: the goods are 
to be put under fequeilration, and taken in charge 
until new orders. VelTels laden folely with mcr< 

** chandize, which it is impojfthle England can furnidi, 
are to be exempted. 1 am finally ordered to take 
** the moH efficacious meafures that the intentions * 
of his MajeHy may be lbri£lly and immediately fuU 
filled. 1 am now occupied in executing thole 
** orders,and haften to warn you thereof, in order that 
“ youmayimmediatelyinformthemerchantsof this city, 

** that they may not attempt to render ineffedual the 

83 ^ meafurea 


The 

Actkon. 

Jul^ a4th, 
tSio. 



36o 


CASES DEXEgMINED IN THE 


Th. 

Actsok. 

Juiu 24th, 
I8I«. 


meafures taken for the rigid and prompt execution 
“ of the orders of my fovereign.** In thefe papers 
there are many inftances of the_ changeable fyftem 
which France has adopted, with a view of preventing 
all commerce in articles, not merely of Britijh origin, 
but which it is poflible for England to furnifh, although 
poflibly proceeding from foreign foiirces. Now 
really looking to the promptitude vdth which thefe 
decrees are enforced, to what has been their 
general operation, looking to what the policy of 
the French Government has been \vith refped to 
Americay looking to what is ftated in the Nea¬ 
politan papers, looking alfo to the general want of 
equity in the French Courts of Prize; I am of opinion 
that the captors are juftified in faying that they have 
refeued thefe veffels from danger, and that they are 
entitled to falvage. In laying down this rule, I fhould 
lofe fight of all jufiice, if 1 took into confideration 
only the advantage of the Britijh cruizers therein; 
it appears to me to be a meafure, to fay the leaft, not 
lefs beneficial to the commerce of Americay becaufe it 
muft naturally be fuppofed, that if the recaptors are 
to have nothing but the chance of a law-fuit* for their 
trouble, the fervicc of recapture will never be perform¬ 
ed. If a fervice is done in the particular inftance, and 
is fit to be encouraged in general practice, it is unjnfi: 
to fay that the falvage is given merely for the benefit of 
one party. On the whole of the circutnftances of this 
cafe,without looking minutelyinto the varying policy of 
France; I think there is very rational ground to appre¬ 
hend that thePrize Courts would have con- 
fidered thefe (hips as legal captures, and therefore I 
(hall pronounce for the ufual falvage.-—A fimilar 
queftion 4rofe upon the capture of American veffels 
by panijh cym^:ers, when the Court made the fame 
decree^ 
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qIR William Scott ,—^This American fliip, though navi- 

O. ryrjjn** »n . *dc—<onfidera- 

gating with a profeued deliination to Tonnmgeth tJoni rrfpeaing 
was captured at the entrance of the Texel, three or themaliwaU^ 
four miles weft of Kickdown, The fituation of the 

—cargo involved 

veflfel will juftify the legal conelufton, that the mafter w fit* of the ihip. 
intended going into that port for the purpofe of dif- 
pofmg of his cargo, and throws the onus upon him of 
exonerating himfelf by juft and fatisfaflory explana¬ 
tions, What then is the account given by the mafter 
in this cafe ? he fays nothing of the fituation of the 
veflfel at the time of capture, and this is the more 
alarming, becaufe he is principally concerned in the 
navigation of her. Now in any cafe of this nature, 
ftippofing it to be fraudulent, it is obvious that the 
mafter muft be the principal agent, and it is highly 
probable that the mate alfo is a party to the fraud, 
becaufe fuch a plan is not eafily carried on without 
the aftiftance of him as an accomplice. On quef- 
tlons, therefore, arifing upon the deftination of the 
veflfel, although in other cafes the Court is dif- 
pofed to give great attention to the evidence of 
the mafter and the mate, I do not think they are 
entitled to any advantageous preference. Where 
they fpeak to the fituation of the veflfel, their tef- 
timony muft be outweighfed by that of the common 
mariners, imleis there is reafon to fuggeft that the 
mariners had been debauched by die captors. The 
mate fays that the courfe of the veflfel was at all times 
directed to Tonningen^ and fo fays the mafter, but he 
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lupprefl'cs a very important fact which is admitted by 
tlie mate, and the other witiieflcs, that he fent a letter 
on fhore by a Dutch fifliing veflel a few hours before 
the capture: he denies alfo that he had a iignal Hying 
for a pilot, (although the fact appears upon the log,) 
and feems to expeft that the Court will receive his ex¬ 
planation iu> fatisfadory, when he fays that he made the 
fignal for the purpofe of fpcaking a veflel, which he 
took to be an En^lijh frigate. Hero then is clearly 
that fort of conduct in the mailer, which renders his 
evidence highly fufpicious. The log fpcaks a language 
extremely indicative of an intention to enter a Dutch 
port: 'it appears that they approached the coall of 
Holland the day before, and from that time kept as 
clofe in to land as poflible. 1 mult obferve that 
if it were neceflfary that a ihip going to the northward 
ihould make the Dutch land fo far to the fouthward 
of the Texel, Ihe could not be permitted to fail clofe 
along theihore, as there can be no doubt that advantage 
would be taken of the facilities which fuch an oppor^ 
tunity would afford. The fad is, fte continues (as the 
phrafe is) to hug the coall, Ihe lies to in the night, and 
as the two mariners fay they heard the inafler declare* 
‘‘ in order that they might not overlhoot the TexeL** 
The accuracy of the log has been attempted to be 
impeached in the argument, but 1 can never take any 
fuggellion of that fort againft a document of this 
authentic nature unlefs it is fuppoited by affidavit; it 
cannot be impeached with effed upon the tnere pre* 
tence of interlineation, or a difference in the colour of 
the ipk, or apy flight objedion of that kind. The log 
fays, that the fiiip lay-to off the TexeU and fpoke a filh- 
ing-boat; at e^ht ^ pilot came alongfide, and it appears 
that the ll|y had not pioyed away from the entrance 

of 
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of the Texii when fhe was feized. Upon all this 
evidence 1 think it is not an arguable propofition, that 
there was not an intention of going into that port 
With refped to the cargo, I do not fee how it is to be 
exempted from the fate of the Ihip ; the mailer, who 
is alfo the owner of the ihip, can hardly be fuppofed 
to have rifked his veflbl without the privity of the 
owner of the cargo, and in its fervice; but the fa£l is 
not very material, as the owners of cargoes muft at 
all events anfwer to the country impofiiig the blockade 
for the ads of the perfons employed by them, where, 
as in this cafe, the blockade is known at the port of 
Ihipment; otherwife, by facrihcmg the fliip, there would 
be a ready efcape for the cargo for the benefit of which 
the fraud was intended. It remains, therefore, only to be 
conlidered whether there was in reality any fubfequent 
change of intention on the part of the mailer, and 
whether that change of intention was fo aded upon by 
him as to deliver the ihip and cargo from the penalty 
of confifcatioiu To fay that there is no cafe in which 
the mailer of a neutrad ihip, loiing light of a malig¬ 
nant purpoib originally entertuncd, and taking 
another courfe more coniiilent with his duty to other 
countries, might not be exonerated, is a propofition 
which I am not inclined to maintain. It is proper 
that there ihould be a locus pemientiay and if the cafe 
had been brought up to this, that the intention of 
going to a Dutch port was adually abandoned, and 
that the Oiip was captured while proceeding to fome 
open port, the claimants would have had the benefit of 
that ihd. ’But what isthe 6ale here ? The Ihip is cap¬ 
tured in a place where the lad is concluiive againll 
heri for it has been detenhined over and over again 
that a ihip is not at liberty to go up to the mouth of a 
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Th« blockaded port even to make inquiry: That in itl'elf is 
a confummation of the offence, and amounts to an 
31ft, actual breach of the blockade. The mailer does not 
inform us what was the purport of his communication 
with the Ihore, through the medium of the Dutch 
fifhing velTei, as he fuppreffes the entirely; it 
appears, however, from the evidence of the two 
mariners, that he afterwards made fome little ap- 
. pearance of fteering for Tonningen^^'bMt what would 
be the legal effed of that, fuppofmg the fad: to be 
more clearly made out than it is in this cafe; he had 
already broken the blockade, he had come up to 
ground which it was improper for him to tread, and, 
rinding the imporiibility of going in, he turned away. 
Is that a locus penitentiaef The matter was clofed upon 
him, he had committed the offence as much as in him 
lay, and having been defeated in his purpofe by a 
mere impoflibility of effeding it, he cannot be heard 
to aver an innocence of intention. It is moreover 
extremely probable that the frigate was in fight before 
this pretended change of intention was thought of j 
for it appears that the communication with the pilot- 
boat took place at eight, and the Ihip was captured at 
ten, previous to which time, by the evidence of the 
mate, it appears that (he had been becalmed at leafl 
an hour, and therefore the captuiing veffel could 
not have come up very rapidly.—Ship and cargo con¬ 
demned. 

The Court afterwards, on bang requefled to 
reftore the mafter’s private adventure, faid, Wherever 
it appears th^ the mailer is the principal agent in 
a«: fraud, Iball not give hitn his private adventure, 
but ihall leave him to the mercy of the captors. , 
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ROBERT HALE, Randall. 

^HIS American fhip had failed from Providence, 

Rhode IJland, with a mifcellaneous cargo, and oil ball—rcfutiiL 
was feized in the river Tadhe by the French douanio'S, 
by reafon, as Rated by the mafter, of her not being 
fumifhed with a certificate of property, and the Tadhe 
being interdifted by the French, Her cargo was 
landed, and the ihip releafed on bail being given to 
anfwer the adjudication in the French Prize Court, 
but before flie left the river the veflel was brought 
out by the boats of His Majefty’s Gun Brig, Thrcficr 
and Broedageren, and a claim of falvage was now fct 
up on their behalf for this fervice. 

Judgment. 

Sir William Scott, think this queftion has 
properly been brought before the Court, but I do 
not think it a cafe in which a claim of falvage can be 
fuftained. The /hip had been feized in the Tadhe by 
the French douaniers, who, I prefume, are adling 
there for the rights and interefts of the Government 
of France, and muft be confidered as captors for the 
authority under which they zSt, The cafe was fub- 
mitted to the Prize Court at Paris for adjudication, 
and in the mean time the ihip was liberated on bail; 
and this not only on fecurity but by an adual depofit 
of money. I muR therefore take it, that this iliip 
having been fo liberated, was free to depart, as far as 
the rights of the French Government, and tl\e perfons 
employed by that government were concerned. Her 
(lay was voluntary, flie had dropped down the river 

towards 
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Th* towards the neighbourhood of the Britijh gun-brigs, 
R mkkt Hale . there waiting the arrival of the office copies 

Auguji ad, of her papers from Paris, as the papers themfelvcs 
***^ were neceflary for the decifion of the original caufe. 
Whether from her proximity to the French armed 
boats the fervice of bringing her out was attended 
with any perfonal danger to the officers and men who 
were employed in it, does not appear: but fuppoling 
It to be lb, that would not be a ground of lalvage, 
unlefs the veflel was in French poffeffion. That, 
however, was not the cafe, Ihe was no longer de* 
tained, Ihe had left a reprefentative, on which the 
fentence of the French Prize Court was to operate, 
in the depofit of 24,000 francs. If the Court con¬ 
demned, the eifeft of the fentence would be to confif- 
cate not the ihip, but that fum of money which had 
been accepted as a fubftitute: if, on the other hand, 
the Court reftored, neither the Ihip nor the fubftitute 
can be faid to have been in peril. And therefore in 
no cafe does it appear that any fervice has been per¬ 
formed, becaufe tlie bringing out of the Ihip, which 
was at liberty, was not a refeue of the 24,000 francs, 
upon which the fentence of the Court was to operate; 
it was no efFeflive fervice to the owners to bring 
away the Ihip, which was in no danger, whilft it left 
the reprefentative expofed to the fame hazard as be¬ 
fore. Then it has been faid, that the (hip might have 
been felzed again, and certainly (he might; but that 
is not enough : the Court will not gram falvage on 
profpefkive and ideal danger, it mull be proximate 
and certain* What is there to raiie this phantom f 
Why, tjiat the French douaniers had no authority to 
releafe the ihip on bail. But why is the Court to 
fuppofe that ? They are fomething more than fimple 

captors. 
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captors,theyarepubHc agents; and the hur prefumption 
is, that they knew that what they were doing was not 
contrary to the regulations of their own Government. 
The re-feizure of a Ihip after the value had been de- 
poflted in a Court of Prize, was never yet heard of; 
from the moment the bail is accepted, the fhlp is iacred 
to the Government by which Ihe has been liberated, 
-for it would be monilrous injuflice to fay, that the 
thing itfelf, and that which has been accepted in lieu 
of it, (hall be condemned for the fame a£^. Allowing 
for all ^he violence and irregularity which mark the 
proceedings of the french Government, the impro* 
bability is fo Rriking, that I cannot entertain the no* 
tion that this (hip was in any danger of bdng made 
prize of a fecond time by the enemy. And, there¬ 
fore, whatever dangers may have been encountered in 
bringing out the velTel, the parties mufl: feek their re¬ 
ward in the confcioufnefs of having done their duty 
as brave men, and in the approbation of the country; 
but as no fervice has been rendered, there is no ground 
for falvage againft the owners. 


i6f 

Tk0 

Robert Haeb. 


ifMgu/f-xJ, 

itw. 
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7ih. WANSTEAD, Morton. 

1810. ' 

salvage; Chita of this cafc a claim was advanced by the Sorcierg 
K Ac kta?r* ^ privateer to fliare in the falvage of this veflel with 
ihip—niieaBto the Amelia fngate the actual recaptor; from the 
^apportion- gyjdgjjce ©f the witnels examined on board the re¬ 
captured veifel, St did not appear dhlindly whether 
the privateer had adually joined in the chace, but 
that fa£t being admitted by the King’s fhip, it became 
a queftion whether there was a fufficient co-operation 
to entitle the privateer to (hare, and in what pro¬ 
portion. 

JuDfcMENT. 

Sir William Seoit ,—According to the depofition of 
Boyesy the witnefs examined in preparatory, it would 
rather feem that there was no chafing on the part of 
the privateer, as the refult of his evidence is fimply 
that this fhip was retaken by the Amelia frigate, the 
lugger being in fight. Now certainly the mere fad: 
of being in fight at the time of a recapture by a King’s 
fhip, will not entitle a privateer to fliare in the fal- 
vage; but I think, by the affidavits given in on the 
part of the King’s fhip, it does appear that there 
was an adual chafing by the privateer, and thg 
queflion then is, whether this was a fraudulent or an 
effedive co-operation. If the privateer, after a long 
chafe of the enemy by the JCing’s fhip, threw herfelf 
purpofely in the way, and fnappeSi up the prize, at 
the very.Tnoment when ihe was on the point of fur¬ 
rendering to the force of the King’s fhip, when 
the Kin^s fhip was in quasi poffeffion, the Court 

would 
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would in a cafe of that kind hold fuch an interpofition The 
to be intrufive and fraudulent. There may be other _ 
cafes in which a privateer may be a moR valuable 7th, 

aflbciate 5 fhe may have advantages of fituation, of 
wind and weather, all which may make the inter- 
portion of a privateer highly ufeful, even after a 
chafe is begun. But then to determine this, the fafts 
muft be clear before the Court. Now what fort of 
evidence is there in this cafe ? Here is only one de- 
poiition taken. It is no excufe to fay, that in ordh 
dinary cafes of recapture one witnefs is fufficient, 
becaufe this was a contefted cafe, and known to be 
fo ; the privateer ought to have given an allegation, 
and examined witneffes, by which means the fads 
would have come out in a regular manner. In fuch 
a cafe, to lay down any general principle, which, per¬ 
haps, might nor apply to a demonftrated ftate of 
fafts, appears to be nugatory j in this defective ftate 
of the evidence, 1 can only proceed upon the admitted 
fad, that the privateer was adually in chafe, and 
therefore I fhall pronounce for her intereft, and give 
a falvage of one-fixth. 

Judgment resumed. 

Having already determined that one-lixth lhail be 
the portion of falvage on this recapture, it is not 
neceffary for me to confidcr whether, under any cir- 
cumftances, the Court could give more. The only 
queftion is, as to the diftributive proportion which is 
left by the Act of Parliament to the diferetion of the 
Court, and, as I apprehend, on this principle—that 
where a recapture is made by a King’s fhip, all other 
King’s (hips in fight are permitted to come ia as joint 
falvors; there is a reciprocity in this rule, which 
operates Ibmctimes to the advant.age, and fometimes 

to 
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Wakitkao. 


Avf,yfi. 7th, 
tiio. 


to the difedvantage of every veflel in the fervice. Not 
fo where a recapture is made by a King’s ihip in 
fight of a privateer; in that cafe there is no recipro¬ 
city* as the privateer is not permitted to (hare. It 
would be hard, therefore, if the privateer being the 
aflual captor, and not having that reciprocal intercfl 
in other cafes, (he fiiould be deprived of a much greater 
proportion of thereward, and fiiould only fiiare on terms 
of reciprocity where the King’s fliip is only the con- 
firuftive recaptor, from the mere accident of being in 
fight, perhaps at a great difiance, and unconfcious 
of the faft. Now what are the circumfiances of the 
prefent cafe? It did appear to me, on the evidence 
offered to the Court, that the interpofition of the pri¬ 
vateer was not fraudulent: it was not the cafe of a 
privateer ftepping in, at the end of a long chafe per¬ 
haps, < to deprive the King’s Ihip of the due reward of 
her own adivity and enterprize. Here it was clear 
that both were in adual purfuic of the enemy; it was 
not a confirudive recapture on either fide; there 
was a concurrence of endeavour in both, though the 
privateer came up firfi and firuck the firfi blow. Con- 
fidering them both, therefore, as joint adual recaptors, 
1 fee no reafon why I fiiould take the cafe out of the 
common operation of that principle which apportions 
the reward to the parties according to their refpedive 
forces. * 


* In the cafe of the Provideacet which was a cafe of the fame 
defeription, heard on the fame day, it appeared that tlie privateer 
was the adual captor, the King’s /hip being in fight. The Court, 
thereforci made the diftindion, and Iiaving decreed one-fixth 
falvage to be paid by the owners of the recaptured veflel, only 
allowed the King’s (hip to (hare againft the privateer as upon an 
eighth. 
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DASH, and Others* 


Avg. 8th, 
1810. 


^pHIS veffel, pierced for fixteen guns, with gun 

tackle, bolts, &c. was taken poffeflion of with of a cipitulatioa 
three others in the harbour of Browers-haveriy after prol^ty gen«- 
the furrender of the ifland of Wakheren, in virtue of 
orders from Commodore Owen, commanding a divi- 
iion of Ills Majefty's fhips engaged in the expedition. 

A claim was now given on behalf of Minter and Co. 
of Browers-haven, for this veffel under the fecond 
article of the capitulation, by which it was ftipulated 
that all private property Jhould be protected* 


On the part of the captors it was contended, that 
from the out-fit and flrudure of the vefTel there could 
be no doubt of her having been employed as a fliip of 
war, and that coiilcquentiy a public charader attached 
to the veffel from tin nature of that employment, which 
took her out of the provifions of the capitulation. 


Judgment, 

Sir William I am of opinion that thefe fhipe 

were very properly feized ; they are pierced for guns, 
and on that alpeft alone bore a military^ charafler fuf- 
iicient to diftinguifh them from the other property 
which was to be protected under the capitulation. It 
appears, however, that Cojnmbdore Owen had foine 
doubts upon the fubjeft, and referred himfelf to the 
judgment of the commanders of the expeditiyn j but 
a variety of other engagements interpofed to prevent 
them from taking the matter into confideration, and 
vox.. I. T under 
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The under the exercife of a very pri'-pcr difcrction he 
and Others. brought the fliips away, for the puipf>fe oi‘ I'ubmitting 

——-them to the proper tribunal of his coui|try. In what 

’ manner thefe veflels had been employed the Court can 
only conjecture, as there vvius no crew on board at the 
time of capture, and the deficiency could not have 
been fuppHed by the production of any of the captors 
under a releafe, as the utmoft they could depol’e to 
would be that thefe fhips were lying in the harbour in 
a difmantled Rate. The queflion, however, is, whether 
the owners of property of this defeription iire entitled 
to reftitution under the terms of the capitulation, by 
which all private property is protected. I need not 
jjty that it is the dirpofition of the Court to give the 
parties the fullefl protection wliich they can be cntitl ‘d 
to claim under the capitulation, but it appears to me 
tliat there is hardly evidence enough bdbre the Court 
to enable it to form a judgment upon the fubjeCt, 
That privateers are private property in one fenfe, is 
ceruiinly true, but they have, at the fame time, a pub¬ 
lic character imprefied upon them by their employ¬ 
ment : though they are private property, they are /till 
private property employed in the public fcrvice. And, 
therefore, if it fhould turn out that thefe flips have 
been equipped as privateers for tlie purpofc of cruizing 
againft the commerce of this country, I could have no 
helitation in faying that they are not a defeription of 
private property that can be brought within the provi- 
fions of the treaty. If the Dutch Commiffioners 
thcmfelves had been afked at the time whether they 
, fuppofed that the capitulation was to proteCt priva¬ 
teers employed againfl this country, I cannot doubt 
that they would have dil’claimed any fuch expedition, 
I cannot for a moment afient to the dodrlnc that a pii- 

vateec 
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vatecr has no public character, unicfs ihe is in adual 
employment at the time as luch. Undoubtedly if that 
be her real and primary charadcr it would not be 
obliterated by layiri;*- her up f. r four or five months 
her public charador would continue as long as her 
commiflion continued. It might be very convenient, 
under the exii'ling circuniftances, that the owners of 
thefe veifels fhould divell them of the appearance of 
fhips of war: an expedition from England was ex- 
pe^cJ, and an owner would not, at fuch a moment, 
chufe CO k.eep his guns on board, and exhibit his 
colours, in order to declare the purpofes for which 
his veilel was employed, and to point her out to the 
attacking force as an objed of feizure. I fhall, there¬ 
fore, not attend to tliat clrcuinffance in the proof I 
fhall require ; it will be no fatis^aefion to me to hear 
that, at the moment of capture, thell* veflbls were not fo 
employed ; the true queftion is, whether they were pii- 
vaiccrs or not. Nothing can be more meagre than the 
evidence 07 ch?hited by the chiimanrs. The teilimony 


% ^ 

TKo 
Dash, 
and Dtherii. 

• 

4wg. Sih, 


of Mr. Fcclor, wU:> was an ioti.fh^ieiit fpedator, 
is merely iieg'itive; he fays thatj ‘‘ lie hath often feea 
“ the Dajhy and remembers her being built at Flufhing 
“ in the year 1805 : tint uie laid velfcl, though 
‘‘ pierced for guns, has never, as he hcHevcs^ been 
“ commifuoned or employed as a veifel of war.** 
Perhaps noi—but I wifli he had gone on to date for 
what purpofes fhe was built, and in what manner Ihe 
has been employed. In tliis dearth of all evidence to , 
repel the profiimjvtlons arifiug from the appearance of 
the vclTcl, nothing but the refpeft which is due to a 
capitulation would juftify the Court in granting to a 
periba the privilege of Hill further proof^ who, under 

T a < gcnei-^ 
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Tht general circum/lances^ is not authorized to claim. 

Other fide, I think that the captors have ftrong 

. .. prima fade evidence, in the conftrudUon of the veffel, 

"^Sio*** 1^®®^ employed for warlike pur* 

pofes j but it does not go the whole length of what t 
conceive to be neceflary—^I’hat this veffel is applicable 
to the purpofes of war, is no proof of her being fo ap¬ 
plied. The ftruclure of the veffel may be material, 
and it will be for the claimants to (hew in what manned 
ihe has been employed, for upon the refult of that 
evidence alone lhall I feel myfelf in a condition to 
decide this queffion. 

On a fubfequent day the Ihip was reflored as pri¬ 
vate property, the claimants having furnilhed fufHcient 
proof that llie had never failed under a commiflion of 
war, but had been employed exclufively for com* 
mercial purpofes. 
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JOHAN, Abraham. loth, 

i8zo. 

Judgment. 

OIR William S'rfyW.—T]iis is the cafe of a Hamburgh Oiv^r mCounca 
veflel which had failed from that port on a fifhing voyages from and 
voyage, and was captured on her return;—now, 
clearly, by the prefent policy of this country, it is not 
permitted to a Hamburgh {hip to fail from that port on 
a whaling voyage, and to return again to Hamburgh, 
becaufe that is a voyage which is exprefsly prohibited 
by the Order which His Majefty has recently ifl'ued. 

His Majefty is there pleafed to direct “ that all veffels 
which have cleared out from any port fo far under 
the controul of France or her allies, as that Britijh 
{hips may not freely trade thereat, and which are 
employed in the whale filhery, or other fifhery of 
** any defeription, fave as herein-after excepted, and 
are returning or deftined to return either to the 
** port from w'hence they cleared, or to any other 
port or place to which the BritiJI) flag may not 
freely trade, fliall be captured, and condemned to- 
“ gether with their (lores and cargoes, as prize to the 
captors.** So that now, certainly, fuch a voyage^ 
under fuch circuraftanccs, would be illegal, though 
the {hip were Hamburgh property, without any 

intermixture of other interefts. But it appears by this 
fame Order, that before it was ifl'ued, this voyage was 
not illegal, and therefore an exception is made, diredl- 
ing that all velTels “ which lhall have failed on their 
prefent voyage previous to notice of this Order, or 
reafonable time for the notice thereof, {hall be 
permitted to return to their own port without mo- 

T 3 leftation . 
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lellation on account of any thinpj contained in this 
Order, provided they fhall not have continued on 
their fijfhery as aibrefaid, more than twenty-one 
“ days after due warning of this Order received at 
fea.” And then it goes on to direct that “ the 
** warning fliall be endorfed on the fl ip^s papers.** 
In the prefent inftance no fuch warning had been 
given, and therefore, this is a vefTel which, it is de¬ 
clared by the Order ilfelf, “ iocdl be permitted to rc- 
turn to her ov. nport without mcicftcil’en.** Condem- 
Jiation has, however, been prefied againit this vefi'el 
Upon another ground ; it has been fuggeiled that there 
is an appearance of Danijh intereft in the property, 
ard the cafe has been afliinilated to a clafs of vciicls 
which came before the Court fome years ago, which 
were eiiJj)loycd in the Dutch whale filhery. But in 
thefe cafes the fliips continued under the management 
of the former Dutch owners; they were fitted out in 
the fame ports, and employed in the fame occupation 
as before; there was nothing, in Ihort, to diftinguifh 
them, from the afpedl: they originally bore, except a 
formal piece of parchment which had pa fled between 
the parties. The Court, therefore, held that the Dutch 
charadter flill attached to them, whatever might be 
the national charader of the perfons to whom they 
had been transferred. In this cafe, on the contrary, 
there is not any ground for the fuggefled connexion 
with Denmark, except what arifes from the contiguity 
of Hamburgh to Aluna ; but if this, in all its circum- 
itances appears to to fair Hamburgh traffic, in which 
the merchants of that place were as likely to embark 
themfelves, on their own account, as the merchants 
pf Denmark, I cannot infer Danijh interefts from mere 
spn%uity, 1 cannot, on account of an^ fuch fufpk 
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cJoT>, permit the wiuJc commerce of that unfortunate 
city to be interrupted and d^;lroyc:d. Shew nrj a 
Cafe in which Dayiijh intcreiis s-.re really iiirerwoveii in 
the property, and there the o.l'. nhblc Hamburgh cha¬ 
racter fiiall not prolecl the velill; but in tliis cafe 1 
do rot fee any tluiig on wliichi I can build fiicli a pre- 
I'uiiiption. d’hore were two papers on board this 
veilel, wl'iicli have alfo been niai’e the loundatioii of an 
argument. One is a certilic:.!', or Danijh pafs, pur- 
poidng there are no Dan-Jh fubjeihs on hoard. 

It may be ti'.e policy (jf Denmark, when her own 
failors are wanted for the public fervice, to r-quire 
t ..*t they Ih-ill not navigate forei.^n veliels ; but u Hum* 
h 'rjj vctfcl does not become a DaniJh vclVel merely be- 
caufe flic accepts a certificate to tl'.at etTe(d:. The other 
p per is of more confequence, as h is a permiffion from 
thf’ Daiyjh embaify at Hamburgh for the ihip, to this 
ehed, that “ the voyage is undertaken with the per- 
million of the proper autl.orities, as well as of the 
“ Imperial French Autlioriiies; and that no obje£lion 
‘‘ txifls to her going out of the E/be.’* Now it lias 
been faid that this incorporates the vellel in the policy 
of Denmark, and gives her a Danijh charafter, but to 
me it dees not appear to operate to any fuch elFecl:. 
What is the purport of it ? That the fbip is perfe^ily 
neutial, mid that the voyage does not interfere with 
the policy of Denmark or of France, with relpect to 
the commerce of other ftatos. It no more ccnllitutes 
this a Danijh veflel than this Order in Council, if it, 
had been on board, wtJuld have conftituted i-cr an 
Englijh veflel. Then what are the other objections ? 
The mailer Hates, that, “ on this voyage 'he had not. 

. failed to any port or place except Greenland and 
it is argued that, as Greenland is a Daniih fettlemeiit, 

T 4 if 
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Jo?* ^ trade, it would be a trading be- 

_’_ tween Hamburgh and Denmark^ which is prohibited. 

^ug. loth, But the whales which compofe the cargo of this 
c. velTel were not taken from the fhore, they were 

caught at fea, on ihe fifliery, and every one knows 
that, in popular language, a voyage to Greenland is a 
voyage to the Greenland leas, and not to any place 
that can be confidered as a port of trade. I tliink it 
is extremely queftionable whether the Danes have 
any eflabli/hment there at all; if they have, it is 
not likely to confift of any thing more than a few 
llore-houfes for the ufe of veflels employed in the 
fifhery. Then again it is faid, that this veffcl was pro¬ 
ceeding to Heligoland, on her return, in violation of 
the Order in Council, prohibiting the entrance of 
foreign veflels into that port. But the fhip, it is per¬ 
fectly clear, was not going there with any intention of 
entering “ the port or hsirbour,** her objeCt was 
merely to touch there, in order, as the mafter ftates, 
to obtain information whether he might proceed 
direCl to Hamburgh without touching at a port in 
England** Tlte parties appear to have been ex¬ 
tremely anxious throughout to conform to the re¬ 
gulations of this country. With this clear proof of a 
deftination to Hamburgh, it cannot be fuppofed that 
any part of her cargo was to be depofited at Heligo^ 
ianJ, or that there was any intention of violating the 
Order in Council. If the faCt be that there is danger 
. of an intermixture of Dani/h interefts in this trade, it 
muft be prohibited by a fpedfic regulation, and that is 
App. M. now done by the Order of the gth May ; but as this 
veflel failed from Hamburgh before that Order in 
Council was iiTued, the voyage was open to her, and I 
lhall, therefore, reftore the Ihip and cargo, allowing 
the captors their expeuces. 
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SAN FRANCISCO, Du Paula. tod^ 

zSio. 

Judgment. 

SIR_ William Scott. —This is the cafe of a Spanijh ftiip, Sair^e oo i^. 

which was recaptured, after being more than 
twenty-four hours in poffeflion of the enemy. An 
extrad from the Cadiz Commercial Gazette, dated 5th s«e App. » - 
September 1809, has been produced by the claimants, 
referring to an article of a treaty between that coun¬ 
try and the Englijh Government, by which it would 
appear that the veifels of the refpeftive countries were, 
in future, to be reftored on falvage, although the 
treaty itfelf has /lot yet been promulged. I can have 
no doubt, from the manner in which the fad is an¬ 
nounced in the official Gazette of Spain, that the article 
was to take effed from that time. I fhall, therefore, 
in this cafe, decree reftitution to the Spanijh claimants, 
on payment of a falvage of one eighth, and fhall appl^ 
the fame rule in the other cafes, if they come within the 
fame limit of time, unlefs the captors are able to pro¬ 
cure evidence fufficient to repel the prefumpdon 
arifmg upon what is here fumiihed by the claimants, 
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JrnCEMENT. 

IVilliam Scoit.- The prefent queftion arifes on 
^ the of this allegation, which is offered 

to the Court on behalf of feveral Iliips compofing a 
part of the fquatJron by which ihefe French frigates 
were c; ptured, ar.d clairi.ing upon th-^ principle of 
af ociated fcrv’ce, to flvire in the head-money. I fhall 
rot repeat the complaint Mdiich 1 have already had 
occafu nito make, that thisfuit has been long depending, 
although ir is of a nature which, in a peculiar degree, re¬ 
quires lobe brtnight to its termination with thegreatefl 
expedition. Head-money, according to the principle 
vl ich i" recognized in' this and the fuperior Court, is 
the peculiar and appropriate reward of immediate per- 
fonal exertion, and confequently wherever any claim 
to participate in a bounty fo appropriated has been ad¬ 
vanced, it has always been confidered in a more rigid 
manner by the Courts than thofe which atife out of 
tlAi general intcrefls of prize. There are fome very- 
ancient cafes in which the queftion has been decided * : 
in the cafe of the Superbe ; in the cafe of the Duchefs 
J[nne\ and alfo in the cafe of the Toulovfe^ in Mvhich 
it appears by a note of that judgment, communicated 
to me by a very eminent perfon of great experience, 
and of the longeft pradice in thefe Courts, that the 
prize was condemned to One man of war, as adual 
captor, and to two others as allifting at the capture; 
but the bounty-money was ordered to be paid only 
to the aftual captor, the ethers not being aSiually 
engaged with the priv.e^ This is the invariable 

rule 
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rule which, for more than a century, has been applied 
to cafes of this defcripnoii, and therefore the circuni- ’ 
ftances mufl be of very a peculiar nature to induce the 
Court to recede from a pra<'^ice lb long and fo uni- 
verfally eftablilhod. As to three of the flfps the 
Achille^ the Windfor Crdh and t};e Polyphemus^ I need 
only read the 6th article, which recites the grounds 
of their rclpcdive claims, in order to difpofc of them. 
It fays,“ that during the general chacc the enemy’slhips 
“ Ulnfatlgable^ L'Anidut, and La Miaerve, ran a 
diftance of 88 miles, and Cloire diliance of 
about io8 miles, before they v/cre captured; and 
“ the Centaur^ Mars, Monarch, and Revenge, by out- 
“ hiiling the other ftiips of the fquadron, were enabled 
to clfed the captures in quenion without any direiil 
aid of any of the reft of the fquadron, confifling 
** of the Windfor Cajile, Polyphemus, and UAchille, 
neither of them being within gun-fliot of any of 
the enemy’s Ihips, either before or when they 
“ ftruck. But they w^ere all in fight and in 
chafe; every exertion was ufed to get up with 
the enemy, the chafe was a general one, the faid 
captures were the refult of a joint co-operation 
of an alTociated fleet, the whole of whom aflifted 
in exchanging the prifoners, and afterwards in 
“ bringing the faid prizes fafe into port.” Now 
it is ckar that all thefe circumftances, taken fepa- 
rately or colle«^ivc^y, arc not fuch as will bring thefe 
fhips within the eftabliflied principle; they were not, 
engaged in 'fight, they Were not adual captors, they 
were merely in fight and in chace, and their claim is 
quite unfuftainable on any principle thrrt has been 
fanftioned by this or the fuperior Court. What the 
r6afon is that has prevented the difcul£on#f the claims 

of 
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1-* Gtonr. of thefe three (hips before, I do not know j four yean 
4tit ^ elapfed fince the capture of the prizes, and the 
iSxix ’ delay which has taken place has, 1 fuppofe, pre¬ 
vented the diftribution of the head-money. Matters 
of this kind cannot, confidently with the honour of 
the Court, be permitted to be hung up for fo many 
years together. The Court mud prefcribe a limita¬ 
tion of time for fuch claims. If head-money is to be 
conddered as the reward of perfonal exertion, all quef- 
tions arifing out of it ought to be brought to an early 
determination, and not be kept fluftuating in a date 
of uncertainty until many of the perfons intereded are 
configned to their graves. It has been fuggeded that 
this cafe dood over bccaufe the parties were in hopes of 
fettling the matter by arbitration. But they mud 
finally have come to this Court for a decree, other- 
wife the head-money would not have been paid ; and 
I wilh it to be clearly underdood, that if parties pro- 
“pofe to go to an arbitration in a matter of this kind, it 
mud be fpeedily reforted to, otherwife I (hall find a 
neceflity for proceeding to adjudication upon the point, 
in order to fecure to the perfons intereded the fpeedy 
poiTeflion of that bounty which it was intended they 
diould receive. What may be the proper limit of 
time within which the arbitration is to take place, I 
fhall conlider j but certainly it (hall not be one which 
will countenance an unnecelTary delay. Every part of 
this allegation whi^h relates to thefe three (hips, mud 
. be expunged, the Court having decided againd their 
intered. Their cafe reds upon a very different fooling 
from that to which it has been affimilated of (hips 
claiming to (hare in bounty money arifing out of a ge¬ 
neral engagement; in that cafe there can be no 
(H^on oftcombatants. It is a fervice in which all 

equally 
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equally participatef 5 the whole fleet is fuppofed to be 
engaged with the whole of the oppofmg force *, it is ' 
often fo in the reality of the fa£l:, and always fo in 
the fuppofition of law ; and therefore all are equally 
admitted to partake in the benefit of prize and head- 
money. But in the cafe of a general and remote 
chafe like this, where the parties are difperfed to a 
great diftance from each other, there may be a com¬ 
bination of exertion, and yet a feparation in contelL 
In fuch a cafe there is no danger of that confufion 
and uncertainty as to the adual fcrvices of each indi¬ 
vidual fliip w'hich was fuggefled in argument, becaufe 
from the difference of locality the fads muff be capable 
of being fufficiently fubftantiated by evidence taken 
recetiti facto. But the mere endeavour to come up and 
clofe with the enemy cither before or during the battle, 
will not fuffain a claim to participate in the head- 
money ; unlefs the effort is fuccefsful, the endeavour to 
do the ad does not conflitute the ad itfelf fo far as the 
claim of head-money is concerned. Some ihips may 
alfo ufe laudable endeavours to render afliftance after 
the battle, by helping to remove the prifoners, and 
doing other ads of an ufeful nature : but that is not 
joining in the battle, and will not bring them within 
the principle which 1 have cited. I come now to con- 
fider what is the cafe of the Revenge^ in order to fee whe¬ 
ther it can be brought within the narrow limits of that 
principle by which I think the difcretion of this'Court 
is circumfcribed, under the authority of former deci-, 
fioils. The fecond article pleads, that ‘‘ about one 
*• o’clock in the morning of the 25 th day of September 
1806, a fquadron of His Majefty’s (hips; under the 
•* orders of Commodore Sir Samuel Hood, confiiling 
** of the Centaur, Mars^ Mottarch^ Revenge, Achille, 

9 Windfir 
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La Gloikv. ** Windfor Cajiky Polyphemus^ mA Pilchard fehooner, 
•— being then oiT Chafferon Liglit-houfe, the wind blow- 

“ irig from the N. E. a frcfli breeze, and the weather 
' “ clear, the Revenue to vvir.J.ward of the fleet, and 
“ the Monarch to leeward thereof, and the whole 
‘‘ upon the look-out, a lignal was made by the Mo* 
“ narch for an eir-nry in the I'outh-vvelt quarter. That 
“ Commodore Sir //;<?<'/, obfervi.ig them to be 

“ feven fail in number, 'ind apparently ia.ge Ihips, 
“ made a fignal to form the I'ne, fliortly after* 
wards, perceiving the enemy to bear >ip and make 
all fail towards the S. SAV. a fl-nHl was made from 
“ the Centaur for a general chile, wl;’ 1 : w is inffantly 
“ obeyed by every Ihip of the fquadron.. That the 
Monarchy from her pofituin, was the leading (hip, 
and was clofely followed by the Centaur and Mars, 
“ and as day-light approached, the enemy was dif- 
“ covered to conflft of live large Frc?tch frigates and 
two corvettes; about five o’clock the Monarch 
“ began firing chafe guns at the enemy, which fire 
was returned, and about fix o’clock one of the 
** fald frigates, going off towards the w'eftward with 
a view to efcape, a figpal was made to the Mars to 
“ cliafe her, which flie accordingly did, and about 
“ twelve o’clock came up with and engaged the faid 
frigate, which fliortly afterwards flruck, and being 
“ taken poiTcflion of, proved to be the French frigate 
“ Ulnfati^abie, of 44 guns, and having on board 
. 640 men. That at the time when (he ftruck, the 

whole of the faid 'quaditin were in fight, and were 
co-operating in the chafe, but neither of them 
were ‘within a Icfs diftance than ten miles, nor 
** were any of the fliips of the faid fquadron ever 
^ within gun-Hiot of the iaid prize JJlnfatip^ahkt 

«( fgve 
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** fave and except the Mars and Mofarrh^ tb(i f,ud 
“ prize being the fternmofl frigate, which wns llrecl 
“ at by the Monarch previous to her hauling oif to 
the weftward.” The third article upon wliich 
the claim of the Revenge is grjunded, then goes on 
to plead, “ that the general chafe was conrlnued after 
“ the enemy’s other frigates by all the oth n- flilps of 
“ the fqiudron, and foon after fix o’clock o.ie oF tiie 
faid friu:.ites and the two corvettes went off towirds 
“ the fouth-eall, and efc iped, but t’le remaining three 
“ frigates kept running towards the fourh-vvefl in clofe 
order, with the evident int.'iition of fiipp )rrin ; each 
'-•ther. That the Monarch being the ieadiiig- f.io, 
about a quarter paft ten o’clock, opeiteJ a heavy 
“ fire on the three faid frigates, who, by nnintaining 
a running fight, very much damaged and crippled 
‘‘ the fails of the Monarch before any of the other 
“ fhips of the fquaJron could come up. That abo'.it 
eleven o’clock the C-'ntaur^ being got within run- 
fhot, alfo commenced clofe adioii with two of the 
“ faid frig?tes, and cccafionally firing at the thir ’; 
and about tw'elve o’chjck UAnnidc^ one of the faid 
frigates, mounting guns, wiiii 590 o.'/'-rs and 
men on board, llruck her colours, whm one of 
the fiiid frigates, bearing a commodore’s pend uir, 
^ made ail fail to the wellward to cnd/av njr to 
“ efcape. That foon afterwards the cnfign hall; tri 
of another of the faid frigates bi'ing 'hot awav, her 
colours came down, and it being fuigjofad that ,'he 
alfo had furrondered, tine Cenfaxr ’imnediain ly jmr- * 
“ fued the aforefaid friga-winch had made fiil u; the 
** weftwardj and in t!:c mean time the hi-rate wiiofe 
halliard had been that av/av ;d fier enfign. 

•* and coaimued to ozigage tiie Mo/ia/rh. 'riie.r fns 
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ifA OlouK. “ Majefty’s fliip Revenge, under the command of Sir 

-“ John Gore, one of the faid fquadron, having in the 

“ courfe of the aforefaid chafe pafled every fliip of 
“ the fquadron, except the Centaur, Mars, and Mo» 
“ narch, flie was, at the time when IJArmide ftruck, 
only about four miles diftant, fall coming up, and 
then perceiving the other frigate, which was ftill 
engaged with the Monarch, endeavouring to make 
her efcape, by edging off towards the eaftward, 
out of the reach of the Monarches fire, and that, 
owing to the difabled flate of the Monarch's rig- 
‘‘ ging, flic was incrcafing her diftance; the Revenge 
immediately hauled up to cr9fs her courfe, came 
“ within gun-pot, and was juji preparing to open her 
“ Jire, when the faid frigate, after firing two or three 
fliots at the Revenge, flruck her colours, and proved 
“ to be the French frigate La Minerve, mounting 44 
guns, with 609 officers and men on board. That 
the Monarch then making the fignal that VArmide, 
“ which had previoufly ftruck, was not fecured, two 
of the Revenge's boats w^ere inftantly hoifted out, 
fhe nt the fame time making all fail aftet the Cen- 
“ taur and the other frigate, and an officer and fixty 
“ men were fent, who aflifted in taking pofleflion of 
“ the faid French frigate VArmide, while the Monarch 
fent a party of officers and men on board La 
Minerve. That when the enemy’s frigate, carry- 
ing a commodore’s pendant, made fail to the weft- 
‘‘ w'ard, to endeavour to efcape, and was chafed by 
“ the Centaur, a runnings fight wa^ maintained be. 

tween them until near three o’clock, when His 
" Majefty’s fhip Mars, after capturing VInfatignble, 
as is particularly pleaded in the fecond article of this 
“ allegation, having joined in the chafe uf the frigate 

» in 
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** in queftion, came up, croflTed her courfc, and com- 
menced firing, and the faid frigate then ftruck her 
colours, after a chide of about twenty miles from 
“ the place where the Monarch was left with Ld 
“ Minervc and VArmide, and on being taken pof- 
“ feflion of, proved to be the French frigate La Gloire, 
” mounting 46 guns, with 623 officers and men 
“ on board. That His Majefty's (hip Revenge, after 
“ croffing La Mtnerve and compelling her to fur- 
“ render, crowded all fail after the faid frigate La 
Gloire, then about eight miles a-head, leaving the 
Monarch with VArmide and La Mtnerve; and at 
“ three o'clock, when the faid frigate ftruck her 
“ colours, the Revenge having gained confiderably 
“ on both the faid ffiips, was only about four miles 
from and not within gun-ffiot of La Gloire^ 
That by fignal from the Centaur, the Revenge took 
“ pofleffion of the faid frigate, and her boats were 
employed in ffiifting the prifoners, the Centaur and 
Mars fending only two officers on board." 

It is pleaded that Jhe was preparing to open her fire 
againft the Minerve, —but, in jjpint of fa6t, (lie had 
not opened it. The Minerve, it is faid, had fired two 
or three ffiots at her; but that thefe ffiots were received 
by her is not faid, and it may now be difficult to prove 
that they were really difeharged at her, or were other 
than random ffiots, difeharged juft before the aft of 
ftriking, which followed inftantly afterwards. The 
Monarch then took poffeffion of her, and the Revenge 
went in purfuit of the othei^ frigate La Gloire, with all 
the promptitude which might be expefted from the 
known aftivity of her commander, but he \Vas not 
within gun-ffiot of her when ffie ftruck. With re- 
fpeft, therefore, to this latter prixe the Revenge is 
VOL. I. u clearly 
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. clearly out of the queftion. In that of the Minet^i 
' flie approaches much nearer to the verge of the prin¬ 
ciple than any of the other veflels which did not 
fire, and perhaps, if thefe circumftances had been 
brought in proper time to the notice of the Court, fo 
that the Court could now have poflefled itfelf of the 
h&. upon evidence from the Minerve, that the fliots 
were really difcharged at the Revenge, I fhould have 
thought them deferving of great attention. For if that 
fad were indubitably eftablilhed it might raife a nice 
queftion, whether (he might or might not be con- 
fidered as adually engaged, although fhe had not 
fired a (hot, and although, as it has been truly ob- 
ferved, it is the fecond or returned blow that makes 
the battle. But confidering the length of time which 
has elapfed fince the capture took place, 1 am not 
inclined to admit this claim, which is made to reft on 
an equivocal circumftance, of which there is now but 
little chance of obtaining any fatisfadory evidence. It 
being the eftabli/hed principle that head-money belongs 
to the taker, I think it is my duty not to recede from 
that principle on behalf of an afferted intereft of this 
nature, upon any ftate of fads, that does not clearly 
and put of all queftion fupport fuch a charader. 
Where the queftion either of fad or of law in favour 
of fuch an intereft is dubious,, it is fit that the Court 
Ihould incline to the clear and inconteftible intereft ,of 
the adual taker, and fliould not be difpofed to dimi. 
nifh, by an enlarged conftrudion,,the, benefits which 
the law has exclufively appropriated to lum» 
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ADAMS, Tubbs, 
(Inftunce Court.) 


R.b. 

xSti. 


'this American fliip, laden with tobacco, pork, Brwch of the 
beef, flour, and other articles, failed from B^en 
to Trinidad, where, Upon her arrival, the mafter 
reported the Ihip, and the admiflible articles were 
allowed to be entered, landed and fold; the tobacco, 
pork, and beef, being entered for exportation* While 
the (hip remained, unloading and felling the permitted 
articles, a petition on behalf of Meflrs. Neblett and 
Swinden, Rating that they had imported 25 hogflieads 
of tobacco in the fliip Adams, and praying that it 
might be permitted to be landed and fold, was pre-* 
fented to the governor, and leave granted, with the con¬ 
currence to be firfl: obtained of the coile6tor and comp¬ 
troller of the cuRoms, who, upon application being 
made to them, figned the permit*. Part of the tobacco 
was, in confeqiicnce, hoiRcd into a boat alcngflde 
for the purpofe of being landed, when the veflef and. 
cargo were feize 4 by Lieutenant Briarhj, commandmg 
His MajeRy*s Riip Oronako*. 


JuDOMEKT. 

Sir William This is pjtqceeding for the, 

purpofe of obtaining the condemnation of the fl>ip. 
Adams and hpr cargo, origin^lyinRituted in the Vice. 
Admiralty (Joint of the ifland of. Trinidad^ and from.; 
thence, tempyj^, by; appea( - jmto .this .Court. The? 
ground on which the condemnation was fought, was 
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a breach of the Revenue Laws. A libel was there 
filed upon the 19th of 06 loher 1-807, 

Briarly, deferibing himfelf as Lieutenant in His Ma- 
jefty’s navy, and commanding His Majejlfs Jloop of 
war Oronoko. The breach of the Revenue Laws 
afligned was an unlawful importation of tobacco com¬ 
mitted in the month of Augujl of that year, and the 
feizure was made upon the 6th of that month. 

A preliminary objedion is taken, that it does not 
appear by any evidence in the cafe, that the party 
who makes this feizure, and proceeds upon it, was a 
perfon authorized to make fuch a feizyre, for it mull 
be a feizure made by a perfon commanding one of His 
Majejifs fiips. And it is faid that it is effential to the 
fupport of fuch a profecution, that it Ihould appear in 
evidence to the Court, that he was a perfon adually 
in the command of one of His Majejifs fiips, and that 
this being a cafe of a favourable defeription, an objec¬ 
tion of that or any other kind is fair, .and that advan¬ 
tage may be taken of it in any ffage of the caufe. This 
Court is certainly not in the habit of inclining to ob- 
jedions of form in cafes wdiich are brought from the 
colonies—it is pcrfedly well known that they have not 
in all cafes the means of obferving that exaclncfs which 
the rules of pleading in the courts of the mother 
country may require, and therefore great indulgence 
is fhewn to fome informality in that refped. At the 
lame time, if it is effential that the fad fhould be 
proved, the want of proof of an effential fad mull be 
attended to. It would be^ very inconvenient that an 
objedion of this kind (hould be deferred to a very late 
ftage ot the appeal; though I do not fay that it is then 
abfolutely and univerfally inadmiffible, or that the 
Court would rcfulc to entertain fuch an objedion if 

4 brought 
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brought forward at the eleventh hour, whether the The 
cafe were of a favourable defcription or not. How it ^ 
is to be confidcred in refpccts of that nature mufl: /va. i4th, 
depend on the refiilt of tjie dif uflion of its merits; 
for till the Court has fignified Its opinion upon thofc 
merits, non conjiat that it is to be attended with any 
confiderations of a favourable nature. It is a cafe of 
forfeiture undoubtedly, but it is a revenue cafe of 
forfeiture, and the revenue laws, which arc founded 
in a wife and falutary policy, are always upheld by a 
ftrid enforcement in tliofe Courts which have to carry 
them into execution. In this cafe, however, I take 
the fadl to be, tliat there is no foundation whatever 
for the principal objed:ion, becaufe not only docs the 
party deferibe himfelf as conimander of a king*s Jhtp^ but 
I find an adinillion on the part of the claimant that 
was fo, in page 11, of the procefs, where it is dated, 
that “ in the Court of Vice Adrniralry in and for the 
“ the faid illaiiJ, on the 9th day of November 1 807, 
the Honourable Archibald Glojier Efq. His Majcfty 3 l 
“ Attorney General, and Advocate and ProiStor for 
Daniel Tubbs of Bojlon^ entered a claim for the fliip 
“ and goods feized and now under profecution in the 
“ faid Court,”—by whom ?—“ by Alexander Brtarly, 

Lieutenant in His Majefty’s navy, and commanding 
His Majejly's Jldp of war O,f0*^ko.”—Here is, on 
the part of the claimant, therefore, an admillion that 
he was aperfon fo authorized ;*it is not dated merely 
that he fo deferibed himfelf, but it is a direft avennent 
of the fact on the part of the claimant himfelf; the 
parties have gone on ever fmee under that claim fo 
entered and fo admitted, and therefore it is inapodible 
for me to attend to an objeftion of that nature. I 
jnuft difmifs it altogether out of the caufe, 
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It does not appear that any libel was hied till the 
19th of O^ober^ though the feizure was made bn the 
6th of Augttft, and That is an irregularity, whicli 
among many other iingularities that acepmpany this 
cafe, excites the obfervation of the Court, and renders 
it necedary to enquire how it comes about that this 
officer maldng his feizure upon the 6 th of Augnji^ did 
Rot file his libel till the igth of October, The fad 
muft be accounted for, becaufe otherwife it is an 
inadivity that might be fatal to his interefts, and it is 
n^effary for the Court to fee whether fiom the hiftory 
of the tranfadion, as far as it can be colleded from 
this evidence, there is that courfe of events which lhall 
difeharge him from the objedions that might arife 
from the tardinefs of his proceedings. Now, how is 
it accounted for? According to the evidence he 
took poffeffion of this veffel upon the 7 th of Augujl^ 
and in page 32 of the procefs it appears that he made 
an application to the Colled or of the Cuftoms (to 
arhofe care by the ad of parliament the cuftody of 
leized veflels is given), upon the 8 th of Augujl^ in 
thefe terms, “ I have feized the American fhip Adams^ 
** Capt. TubbSf and the goods, wares, and merchan* 
dizes on board of her, for a breach of the Revenue 
and Navigation Laws. I have therefore to requeft 
you will be pleafed to take charge of the fame 
according to the Ad.** He goes on to (late— 
I would wait on you perfonally, but indifpofition, 
and being under clofe arreji by order of his Excellency 
and Council^ prevent me«’* So that at this time he 
was as adive and urgent as he could be, for being 
himfelf imprifoned, he did every thing that it was in 
his power to do, in making his application to the 
proper officer. The officer of the cuftoms, ading 
^ minifterially 
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minifterlally in conformity to orders he had received 
from the Governor and Council, declined interfering 
in the bufinefs, and therefore there is no imputation 
upon Mr. Briarly for negled of duty on that account. 

It feems (^at lealt if the petition which ftates the 
courfe of the events, is to be confidered as evidence) 
t.hat this gentleman was for a confiderable time after- 
w'ards—a month—detained in the common public 
gaol of the ifliuid by order of the Governor; fox what 
this was done does not appear in the evidence tranf- 
mitted. I’his does appear, that he did ufe a coarfe 
and irreverent exprefiioii with refped to the permif- 
fion which had been given by the Governor to land 
this obnoxious article, namely, that “ he did not care 
a damn about the Governor's peimiifjion*' This was 
certainly a grofs manner of exprcfTiiig his doubts upon 
the validity of the order under which thefe goods were 
Limled; but it is impoflible to conceive that this ex- 
preflion, though highly cenfurable in its terms, coiild 
have been the reafon for fuch a proceeding againft 
him, neither could the felzpre itfelf have furnilhed a 
ground for his imprifonment. The afts of a Minif- 
ter of the Crown arc liable to be called in queftibn \ 
the fubjeCl has a right to take the decifion of a Court 
of Juftice upon any difputable aft of the high'eft autho¬ 
rity of the State, and therefore it cannot be for either 
of thefe afts, I Ihould fuppofe, that this gentleman 
was put into the condition which he deferibes. It mull 
have beeii for fome realbn or other that lies entirely 
out of the range of thi& evidence, and into which it is 
not proper for me to enquire gny further than the 
necelfiry of his explaining the caufe of the dejay makes' 
it incumbent upon me to do fo. For any other pur- 
pofb it is oat of ally view I can take of the qiieftibn, 
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and I look at it only fo far as it is neceffary for his 
exculpation in not having proceeded with greater 
activity in the caufe. Now tlie fa£fc being, that for 
fome reafon or other that lies out of fight, and which 
I am bound to believe to have been fufficient, (from 
refpett to the perfonal chorawlcr and official fituation 
of the perfon who directed it,) the faft, I fay, being 
that Lieutenant Briarly was under perfonal detention 
himfelf, and the officer of the Culloms, to whom 
the authority was given having declined acting, he is 
not chargeable with fatal iicglecl: under Inch aii 
mcapacity. 

It appears,Hkewife, that a forcible repoffi ffion of this 
vcflel was taken, upon the loth of j this is 

fpoken^to by two witneffes. One of them, a boatfwain 
of the name of Morgan whom Lieutenant Briarly 
put on board, fays, “ The fiiip was taken pofleffion of 
‘‘ by Major Logun^ a ferj'iant, and eight foldicrswith 
muflccts and fixed bayonets, three days after the 
feizure, and on the day the deponent was fent 
out of her; and Major Logan faid that he took 
charge of the ffiip by the Governor’s orders, and 
“ aiked the deponent what charge he had of her; 
“ that the deponent informed him that he was in 
charge oi: the faid ffiip by the orders of Mr, Derick, 
fon^ Mufter of the Oronoko, to fee that the faid ffiip 
‘‘ Adajns was regularly pumped out, and not to 
“ fulfer any thing to be taken out of her ; that Major 
** Logan told film he mull go on ffiorc with him, and 
the deponent aiked if he cpuld not go to his own 
** ffiip, and Major Logan anfwered yes, and that he 
might either go on board his own ffiip or on ffiox^ 
‘f with him ; that Captain Tubbs ordered two of hi§ 
f Jrtmen to put tfie deponent on board jhe Dminka 
i .. * . “ packet. 
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packet, and he was accordingly taken on board 
of her, as there was a boat alongfide of her from °^’***' 
“ the Oronoko.** There is another witnefs to this A-ft. 14th, 
point, Thomas Cufi^in^ Faxto'\ and the account he ***** 
gives is, “ That, in the month of Augujl lalt, Major 
Logan came on board the fhip Adams, with a' fer- 
“ jcant and eight white foldiers, while flic was under 
‘‘ feizure by Lieutenant Briarly ; that the deponent 
“ was on board at the time of their arrival; that 
“ Major Logan told the boatfwain that he vv>;s fent 
“ to take charge of the (hip, and he, the boatfwain, 

“ had nothing further to do with her, and might go 
“ on board his own vcffel as quick as he could, and 
“ a boat belonging to the Adams was ordered, and 
“ took him on board the Dominica packet; that fome 
orders were given refpediiig the fliip Adams, but 
“ does not recolledf the purport of them, but he 
“ remembers that Major Logan told the Serjeant to let 
“ Captain Tubbs go on and to continue to difeharge 
“ the tobacco, and not to let any boats come along- 
fide, unlels by Captain Tubbs's orders.’* 

It appears that this vefl'el, being again put into the 
poffelfion of Captain Tubbs, in confequence of this 
forcible re-pofleflion by the military force, there fol¬ 
lowed afterwards an application to the Judge of the 
Court on behalf of Captain Tubbs made* upon the i il 
of September 1807, Rating that his cargo was then 
all delivered, and that he defircd leave to depart. 

•The anfwer given by the Judge was, that no proceed- 
ding had, at that fime^, been commenced in his 
(Court ; that there was nothing to detain him there, 
i^nd that, therefore, he was at liberty to depart. And 
Jt does appear accordingly that he did depart; the 
fhip weiit about her bufinefs, and without any bail 
being given. 
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Mr. 5ir/^2r/)'afterwards, upon the 19th of 
filed his information, and prayed that bail might be 
aJiigned. The Judge rejected the application for bail, 
becaufc he faid he had no jurifdiftion, the fliip being 
gone, and that no caufe having been commenced while 
the fliip ftaid there, there was nothing upon which 
the Court could then aQ:. It happened, howevert 
that this fame Ihip returned to the port, and then 
Lieutenant Briariy applied to the Judge for his au¬ 
thority to arreft her. That authority was accordingly 
communicated on the 29th January 1808, and I think 
rightly communicated, becaufe Lieut. Bi iarly having 
taken legal pofleflion of the (hip in the fii ll inftance, and 
forcible re pofleflion having taken her from him,l think 
his legal pofleflion was not divefted by that forcible 
re-poireffion, and that, therefore, the legal authority of 
the Court was very properly imparted to him, for the 
purpofe of putting him in Jiatu quo, into the exadl fliatc 
in which he would have been if that force had not been 
applied to him. The Ihip was accordingly arrefted, 
and bail ordered for the alledged value of the fliip and 
the former cargo. 

There was then an application made to the Court 
to proceed to the hearing of the caufe on the claim 
given, the evidence being clofed. But it appears that 
the caufe was not heat'd till flx months afterwards in 
confequence of the application of the Cuftom-houfe 
officers, who dated that their orders from the Cuftom- 
houte in England were, that caufes in which they 
were parties Jhould not be k^rd 4 ill they had direHions 
from home^ if poffible ; always preferring due obedience 
te the orders of the Court in which the proceedings 
were' had. 1 dare fay there were reafons, and that a 
very juflifiable diferetion exercifed upon thofe reafons, 
then guided the determination of the judge to deia;f 
^ 8 the 
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the caufe for fo long a period. I have no doubt of 
it; but, at the fame time, it is not to be faid that if a 
private ftaizor makes a feizure and is willing to pro¬ 
ceed with his caufe, the caufe is necelTarily to be fuf- 
pcnded for fix months, till orders can be received 
from the Cuftom Iloufe here. Becaufe that feizor is 
proceeding pro hiterejfe fuo \ he has a right fo to pro¬ 
ceed, and it is at his expence and peril. The ground 
for that direftion, afTigned by the commiffioners here, 
is, that improper cxpences may not be incurred on 
behalf of the king's government. But if the fuit is 
going on not at their expence, but at the private 
charge of the private feizor, there is no reafon why 
he fhould be delayed in the profecution of it. I do 
not mean to impute blame. I have no doubt the 
delay was properly interpofed, 

A noli profequi being entered by the Attorney 
General, proceedings were had upon that point, and 
the noli profequi difmifled fo far as refpefted the in- 
tereft of Lieutenant Briarly, the caufe as profecuted 
by him came to a hearing, and upon that bearing the 
judge reftored the (hip and the cargo entirely. 

The caufe being regularly appealed, it is now for 
me to confider what is to be the event of that appeal. 
The breach affigned, and the only one worthy the at¬ 
tention of the Court, is the importation of tobacco, 
and to prove this importation of tobacco thefe fads 
are eftablilhed. Firft, that it was brought to the 
ifland of Trinidad in this fhip, not being Britijh ^ 
built or navigated as fueh, but an American fhip \ 
fecondly, that it was there put into a boat for the pur- 
pofe of being landed and warehoufed; and thirdly, 
that it was finally landed and warehoufed. The laft 
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The of thefe fa£ls, that it was finally landed and ware- 
. houfcd, is not necc-fiary to conftitute the importation; 

reb. 14th, becaHfe undoubtedly the putting into the tioat with 
the intention of being landed, is an importation. 7 ’he 
bringing goods in a JJnp is prima facie evidence of 
importation j it may be repelled ; but th e aftof putting 
them into a boat Irom the Ihip with the avowed in¬ 
tention of landing them, is undoubtedly all that i? 
ncceffary to ccnipofe and to conclude a cafe of impor¬ 
tation j and therefore, I think, I muft take it th.’*-, in 
this cafe, there is fuflicicnt prool'of the faft of the im¬ 
port.! tion of this tobacco. 

This fact is attempted to bejuftified in the cafe, and 
the rights and the intcrefis of the party in this pro¬ 
perty muft depend upon the nature of the juftifica- 
tions that have.been fet up. It has been faid, in the 
firft place,and very ftrongly infifted upon, that here was 
a perfectly bonafide intention; that it is clear there was 
no intention to violate the law, becaufe an application 
was firft made to the governor—that periniflion was 
given by him, and it was intended to be landed openly 
and in the face of day, without any aft of fmuggling 
as far as clandeftinity is neceflary to conftitute an 
offence of that fpccies. In the firft place, it is not 
neceffary that there fhould in all cafes be mala fides 
to fubjeft to forfeiture, becaufe an irregular importa¬ 
tion made under ignorance or error, if ignorance and 
error be not invincible, works a forfeiture, and* is 
^ quite fufficient for that purpofe. If you break the 
law, whether you do it clandeftinely or openly and 
avow^edly, the intention of violating the law is a legal 
and implied ing'redient in the aft done, and the Court 
is noj jcquixed to look furtjier thzui to the aft itfelf, - 

But 
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But I niuft fay, that if it were requifite to look 
further, I cannot but think that fomething of an 
apparent mala Jidcs does occur in this cafe, for I can by 
no means agree to the reprcfentations which have 
been made of that clear purity of intcntioil in the 
importers, who, are to be confidered as the violators 
of the law— I mean the Britijh merchants, Mr. 
Niblctt and Mr. Swinden. Fur wliat is their eoiiduf?.? 
In the petition which is contained in page 6o, they 
Hate to the governor, “ i’hat they have iinportcd in 
“ the American fhip Adams^ from Bojlon, tweiity-hve 
hoglheads of tobacco, whii h tlioy contraded ibr in 
April laft, at which time the fald article was allowed 
“ io be imported in American bottoms^ and no intima- 
“ tion of its being prohibited,"’ Now, how is it 
poffiblc to affert that with any attention to the dates of 
the order of the king in council, which had been re¬ 
ceived and publilhcd at the government-houfe at 
Trinidad months before j for this petition bears date 
on the 5th oi Augujl 1807, and the order in council 
was publiflied at the govcnimcni-houfe at Trinidad 
upon the 21 ft of November 1806, in which there was 
allowed the importation of provifions. But under 
which allowance, tobacco (unlefs tobacco in the circum- 
ftances I fliall have occafion to advert to, can be 
confidered as provifion) was publicly and notorioufly 
a prohibited article; for every thing not exprefsly per¬ 
mitted muft be taken to be prohibited under the 
general ftatutes of exclufion. How therefore it can 
poffibly be aflerted by them that they contraded for • 
this tobacco at a time when it could be legally im¬ 
ported, I really cannot conje£lure. They go on to 
ftate in this petition, “ that, being informed there is 
fome reftridion at this time j”—(why there was no 

other 
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ether reflri^ion thafi thar which fixided at the time of 
their entering into the contra^,) ^ your petitioners 
“ trufl: that your excelieiicy will take the.circum- 
ftance into coiifideration, and allow the fame to 
be landed, otherwife”—What? otkerwifeit would 
** prove of ferious injury to them that is, they would 

be lofers by it. 

Now, I have found great difficulty in reconciling 
this averment with the other averment which I find 
upon oath in the depofition of one of thefe gentle¬ 
men (Mr. Swindon) afterwards, in page 6 o of the pro- 
cefs, in which he exprefsly fwcars, in anfwcr to the 
fecond interrogatory, “ that he js no further inte- 
“ refted in the condemnation or acquittal of the Ihip or 
cargo, than that he aflifted Mr. Faxon as afting on 
behalf of Captain Tubbs ; that ho has no intereji 
“ whatever in this Jhip or in this cargo y ’ having never* 
thelefs ftated in the petition that the being prevented 
landing this article would be a mefi ferious injury to 

him, ^ 

As to the. pretence which has been fet up that this 
tobacco came merely as other goods do for re-export¬ 
ation, and that on application for leave to the governor, 
it was permitted to be landed there; it is perfectly 
clear that in reality this was only for the purpofe of 
facilitating the importation ; for they admit from the 
beginning that they meant to import j and this therefore 
was only the vehicle for that importation. The mode 
•in wiiich it was to be imported was this (and it a 
contrivance for that purpofe o*nly) the tobacco was to 
come there openly as for re-exportation, and then, upon 
leave applidd for by them and given by the governor 
for the importation, it was to be imported. But no re¬ 
exportation entered into the minds of the perfons who 

were 
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were parties to this bufinefs ; it is evident that their The 

original intention was importation only, firft taking 

ihel'e fteps for the I'ole purpofe I have Rated. I am 14th, 

therefore clearly of opinion, thaf there is nothing of 

bom Jidcs in this cafe (to fay the leaft of it) that 

challenges any peculiar confideration towards thefe 

parties. 

The next juRification which has been fet up, and 
which is of a very grave kind, is, that authority was 
given by an actual permillion to land thefe goods by the 
governor and council, and afterwards (as it is pleaded) 
by the cuRom-houfe officer. Now the conduft of 
the cuRom-houfe olFicer certainly adds nothing to 
the authority, becaufe it is perfeflly clear that Mr. 

Grant, conceiving he was bound in duty to obey the 
governor and council, did not confirm thofe orders, 
but adfed merely in conformity to them ; and if the 
act is not legalized by the governor, Rill lefs will it 
be fo by the obedience the officer felt himfelf 
bound to give to the a6l of the governor. The 
cafe therefore is confined to the autliority of the 
governor, ading by the advice of his council; and 
upon that the qucRion comes to this, (which is a con- 
Ritutional queRiori in the colonies of confidcrable 
extent undoubtedly,) namely. What authority the go¬ 
vernor had to grant a permiflion for the landing of 
articles not permitted by law to be imported ? 

That a governor generally has no fuch authority I 
think is moR clear, both upon general principles, and 
likewife upon the hiRory.of the laws that apply to 
this particular fubjeO:. Upon all general principle 
furely not, becaufe it would amount to a power of dif- 
penfing with the afts of parliament, which the con- 
Ritution of this country does not allow to the * 

fovereign 
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fovereign himfelf. Nobody contends that the crown 
even here can legally permit articles, to be imported 
which are excluded by ftatute, unlefs where a difcre- 
tion is verted in the crown by ftatute. If fuch 
permirtion is given fwhich preftiiig occaftons may un¬ 
doubtedly call for), it requires an indemnity for thofe 
who advife, and for tholb who carry it into execution, 
for it is an undoubted violation of the law in every 
inftance in which it occurs ; and it never can be faid, 
that the derived authority of a governor under the 
Crown can be Icfs rcftricled than that of the Crown 
itfelf in the ufe of its prerogative upon fuch matters.-— 
So much for general principle. 

Upon the particular hiftory of the laws, applying to 
this fubject, how does the cafe Hand ? It is matter of 
porfeft notoriety, that owing to the ditficulty of ob¬ 
taining fupplies during the war, it had been the 
pradice of the governors of the colonies to permit 
the importation of fuch articles as were really necef- 
fary for the fubfirtence of the inhabitants of their 
feveral fettlements. They have, been in the habit of 
granting fuch pennilTions j but it is matter of equal 
notoriety, that afls of parliament were regularly 
pafled, in order to inidemnify the governors for . 
having fo afled in breach of the law ; and thofe ads 
have at the fame time moft explicitly recognized that 
fuch pcrmiffioiis have no validity whatever in law. 
What is the language of all thofe particular ads 
of indemnity ? It is, “ Whereas, under neceflity, 

‘‘ governors have permitted certain articles to be 
“ landed; the fame, on the ground of - neceflity, 
“ ought tq be juftified by an ad of parliament, and 
“ rendered valid and of due force in lawPlainly 
admitting that, without a ftatute applied, they would 

be 
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be of no force in law whatever. And a fundamental Th« 
provifion made is, “ that all actions already com- ^ 
menced fhall be ftayed,” evidently again admitting, JFei, 14*. 
that profecutions might be commenced on account 
of thofe breaches of the law. Such a provifion as 
this occurs in every one of thofe ad:s, manifeftly re¬ 
cognizing that parties might fue and might recover 
the penalties, and do every thing which can be done, 
where a law has been infringed for the recovery of 
the penalties given by flatute for thofe infringements. 

Since that time, another policy has been adopted 
by the ftatute of the 46th of his prefent majefty. 46G.3 * ”** 
When this fubje( 9 : came to be reconfidered it was 
thought extremely unadvifable that this irregular and 
fomewhat unfeemly praftice fhould be continued, 
and another policy was adopted, and this policy was 
that the crown, which had not the power before, 
fhould now have an authority conferred upon it of 
diroifting the governors of the feveral colonies to 
pernoit fach andfuch articles to be imported. But the 
a^ ^ parUiunent which introduces and eflablifhes 
this policy exprefsly recognizes, that all that had 
been done by the governors without fuch an authority 
as this being communicated to them, w^as a violation 
of the law, for it begins in this manner: “ Whereas 
“ it is necelfary that provifion Ihould be made for 
“ meeting fuch emergencies in future, without the 
** necejjity of frequent violations of the law by his ma- 
jefty's olEcers appointed and fworn to adminifter 
“ and execute the fame treating therefore what 
the governors had done as manifell violations of the 
law, and to be juRihed only by neceiHty. This is a 
recognition that they are violations of the law in •every 
inRance in which they occur; one is not more a 
violation of the law than another; it is not the fre> 
quency that makes the violation, but it is a violation. 
roL. I. X* in, 
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in every inllance. It is fo confidertd by this flatute, 
the objeft of which it is evident was to prevent viola¬ 
tions of the law, not to continue them—and to confine 
the power of making provifions for fuch occafions to 
his majefty and his council; taking away from the 
governor and his council, (if that can be faid to 
be taken away which they never had), a power which 
they did not polTefs, but which they had exercifed 
and taken upon themfelves to exercife under cir- 
cumflances of apparent necelTity. I cannot help 
thinking, that if under the Rate of the law as now' 
modelled a power of that fort is aflfumed, it is a more 
dired breach of the law than even before, for as it 
flood formerly, the authority was not poflefied any 
where, no provifion was made for its exiftence or 
exercife, and if it could be faid to exift it exifled jufl 
as much in the governor as the crowm, for in truth it 
exifled in neither. But now it is veiled exclujively 
and pojiiively in the crown, therefore here is now an 
additional obligation on the part of the governor not 
to trefpafs on that power which the w'ifdoni of the 
Rate has confided exclufively to the diferetion of the 
crown; here is now an additional ground upon which 
the illegality of fuch an aft is to be conlidered as 
Rill more fubRantially founded. 

His majeRy has as far as this particular cafe is con¬ 
cerned afted upon the authority fo communicated to 
him by certain public orders conveyed to the go¬ 
vernors of the plantations, containing therein an enu¬ 
meration of the articles, which under the exercife of 
his authority he permi^^to be imported, notwithRand- 
ing the prohibitions of the Ratute, and by this enu- 
menidion il cy are unavoidably bound, they cannot 
travel out of it a hair’s breadth. I do not fay that 
occafions may not arife, in which mere political re- 

fponfibility 
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fponfibility might be fatisfied upon a deviation of 
this nature, but legal refponfibyity certainly cannot 
If fads of this kind, though done under an adequate 
political refponfibility, are examined in a Court of 
Juftice into which they are brought by any perfon 
having a right to bring them into fuch court of 
juftice, the permiffion of any other, except of that 
perfonage who is authorized by exprefs words of the 
ftatute to grant it, muft be confidered as giving no 
force whatever. to any thing done under fuch per¬ 
miffion. 

In this particular cafe tobacco is not found among 
the articles permitted by fuch authority as the Law 
under this explanation can alone rcfpedl, unlefs it is 
found under the defeription of provifton ; and I can¬ 
not think that it is found there, either in the nature 
of the thing itfelf, or in the underflanding of the 
parties. By provifton in the ftatute, is to be under- 
ftood human-food —that which contributes to the fuf- 
tenance of the body. The ufe of tobacco in this ifland, 
as lar as one can colled from the evidence, is princi¬ 
pally for fmoking, and there is much talk of the ma<' 
nufadhire of fegars, and the extreme ufe of it to the 
natives and the ftaves in the rainy feafon. Bttt fup'* 
pofing it to be applied in the other way—of maftica- 
lion, bringing it nearer to the application of food, I 
think it is not liable to be fo confidered, either phy- 
ftcally or legally. It is a plant of the narcotic kind, 
which removes appetite by ading as narcotics do, by 
deadening the faculdes of the ftomach, but not by 
conveying nutriment; it is not alimentary in any de¬ 
gree, and isnotfo conftdered. It is indeed, I under- 
ftand, here fupplied by the Vidpalling Board fo the 
Navy, bttt not as provifton in any other fenfe than 
that it is fr^vided/^^not in the real intelligible ufe of the 
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word as nutriment. It is known that in this u/eofit 
the extract is generally reje&ed from the mouth'*-^not 
taken into the ftomach, and if cafually receired there, 
it is received not as matter of nutrition. It may be 
an article of luxury, and in peribns of certain habits 
of life, becomes an article of neceflitj’^, and may be 
falutary in fome of its eife£fs but it is not provifion in 
the ferife of food, it is not that which is underftood to 
convey nourifliment to the body, though as a narcotic 
it may fometimes render the ufe of food unneceflary. 
Moft clearly, in the underftanding of all the par¬ 
ties, it was not confideredas provifion; for if fo, how 
comes it that a particular permiHion was applied for; 
that ihefe certificates of merchants were obtained; and 
that this authority for importation was finally granted. 
All thefe fteps were perfedly unneceflary, if tobacco 
was comprifed under the defeription of the licenfed 
article ProvJfions. They prove, beyond all contradic¬ 
tion, that all the parties in this tranfaclion took a view 
utterly inconfift. nt with any fuch pretenfion. 

The next principle wliich has been referred to m 
juftification of this aft is, that though the Governor 
has not generally (and it can hardly be argued that he 
generally has) a power of importation, yet that he 
has in cafes of neceflity. And 1 mull admit that in 
cafes of great and imperious, and what I may defaibe 
as tyrannical neceflity (and that demonftrated by clear 
and irrefiftible evidence) the Court will fti-ain hard 
to give to the parties even in the adminiftration of 
thefe unbending laws, the benefit of thofe maxims, 
in which the common fenfe and feelings of mankind 
have always acquiefeed.— Necejffity has no law^ nesef^ 
fitas qukquid cogit depndiu Nemo tenetur adimpoffi* 
bile^ii would be inhuman for a Court of Ju(tiEe to lay, 
that it is by thefe laws to bind human creatures to the 
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ihlferies of famine. Wilder fuch a neceffity could 
be pleaded or not, in refped of an article of mere 
luxury, is a qoeftion I wiU not enter into, probably 
it might, if that which originally was confidered as 
an article of mere luxury was converted into an article 
of nccellity. But I muR accompany this with the ob* 
fervation that the exiftence of the neceffity, muft be 
pleaded and proved to the fatisfaflion of the Court 
which is to examine the plea and the proof. I cannot 
admit that the Court is to take that upon the autho¬ 
rity of the Governor, and to confider the aft of the 
Governor as conclufive exadence of the exiftence of 
the neceffity. I am inclined to give to perfons in that 
honourable fituation every prefuraptive conclufion; but 
the Court muft have the evidence in fupport of fuch 
a plea, and a lair and candid view of that evidence 
with its own eyes, before it can receive it for any 
legal purpofe whatever. 

In the next place I fay, no fuch neceffity is in this 
cafe alledged, as far at leaft as the importation of the 
tobacco is concerned, for what does the petition of the 
merchants ftate in this cafe ? I have obferved already 
that all they ftate is, “ f/fat they would belofers they 
ftate no diftrefs of the colony on that account, but 
only that if this tobacco is not permitted to be im¬ 
ported they individually would be injured. Then 
follows a certificate of the merchants, which certainly 
is far from ftiewing any thing like that publick ne¬ 
ceffity. It is to be found in page 32, and is to this 
effeft, “ We, the underfigned merchants of the port 

of Spain^ give it as our opinion that the landing of 
** the faid tobacco,” What?—Isneceflary tothefafety 
of the colony or the prefervation of the inhabitants ? 
]^o—-but that it “ will be of no detriment to the Britilh 
tirade*' This confideration, * I perceive, has found its 
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way into the aO: of the Governor, for there Is written 
upon It “ Qranted, provided the tobacco is unmanu- 
“ fa£i:ured and it is alfo introduced into the fen- 
tence of the Judge of the Court below, who obferves, 
“ That the permiflion to import unmanufaftured to- 
“ bacco will not injure the Britijh trader.” Now cer¬ 
tainly grounds of commercial policy will never lega¬ 
lize fueh an ad if thofe grounds were ever fo folidly 
founded and clearly made out. On the beftconfideration 
I can give to this evidence, I fliould very much doubt 
whether I could venture fo to charaftcrize them, for I fee 
this clearly, that the effect of this indulgence is to give a 
very great and preponderating advantage to the Jme- 
rican merchants in this trade over the Britijh. It ap¬ 
peal's upon the evidence of Mr. Hudfon and Mr. (jrant^ 
that in two months, from the iltof Jims to the loth 
of Auguji, 30 hogllieads only were imported by the 
BritiJ}} merchants, and 76 by the Americans under 
permiffion of the Governor. It is perfedly clear (if I 
allowed myfeU'to form a judgment upon this evidence 
alone) that the refult of this muft be to drive the 
Britijh navigation out of the markets of this ifland, in 
direft contravention to the policy of the fyltem of the 
iJavigation Laws. However, I am too well aware of 
the want of local infor(.iation upon fuch a fubjed to 
entertain any other than a very diffident opinion upon it, 
and therefore, I am perfeftly prepared to fuppofe 
that thofe perfons who have a much more intimate 
and comprehenfive vie\y of the fubje£b may be better 
qualified to form correft judgments upon grounds of 
commercial policy—But I muft add that if thefe judg¬ 
ments upon which the ads of the Governor have pro- 
ceeded were moft unimpeachably corred, they would 
not fuftain the ads which have taken fuch grounds for 
their legal bafis. If there are fuch grounds of policy 
V. that 
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that call for the admiffion of fuch artfcles, what is "Ow 

the courfe pointed out by the law ?—to reprefent thefe ^******‘ 

grounds to the King, and to leave the judgment of 14th, 
commercial poKcy, where the law has placed it, and ***** 
to act under orders emanating from the royal authority 
itfelf. 

In the next place, I fay, that if there is no nccelfity 
alledged, flill lefs is there a neceffity In faCl, 

the contrary is proved in this cafe. It is Hated in the 
evidence of one of thefe merchants, who were called 
for the claimant, that 60 hogflieads of tobacco is the 
average confumption for fix months,”—that is ten hog¬ 
flieads a month. Now, between the 1 fl; of June and 
die loth of Aiiguft it appears that there were 106 hog¬ 
flieads imported, and none exported; that is proved 
by the colledlor of the cuHoms; and feveral mer¬ 
chants prove that they had large quantities on hand; 
that the importation was far beyond the average con¬ 
fumption, and that there had been a rife only of 
twenty-five per cent, in point of price. If there was 
any real diftrefs or urgency that could create an alarm 
or amount to a ncceflity, it certainly does not appear 
upon the evidence to which I muft confine myfelf; 
what might be matter of notoriety in the ill and, "or 
matter of local feeling, is out of the queftion, bccaufe 
it is out of fight. Confining myfelf to this evidence, 

1 fee no reafon whatever for believing it. 

Another ground which has been reforted to, has 
been an addrefs rather to the mtfericordia of the Court, 
on account of the prob^Jile ignorance of a foreign * 
captain, coming ki, not acquainted with the law, 
and mifled by the Governor, the extent of whofe au- 
^ thority he could not accurately define. To this it is 
an obvious anfwer, that whoever trades with a country, 
be he a foreigner or not, is bound to Itnow the laws 

X 4 of 
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a^ms country with which he trades, as far as tjiey 

concern his own a£ts, be the nature of thofe laws and 
extent of them what they may. If he trades 
under the advice even of a ikilful praftitioner of the 
law, and that advice proves erroneous, I fear that it 
is an indifpenfible principle of the law that it will not 
protefk him from forfeiture. If he trades under an 
authority that is infufficient, it will not protect him, 
becaufe he is as much bound to know the extent of 
that authority, relatively to hirnfelf inthat ad of trading, 
as he is to know any otlicr ciicumftance that is re¬ 
quired to conllitute the legality of the ad. 

But I confider not fo much in this cafe the American 
mailer, as the importers—thofe Britijh merchants 
who knowingly entered inio a contra 61 :ata time when 
it was clearly illegal, who lurprifed the vigilance, and 
in fome meafure abufed the honourable intentions of 
the Governor, and led on this American captain into 
what I am legally bound to confider as a violation of 
the law. 

Having confidered this cafe with much attention, 
not only to its own merits, but likewife to that which 
is due to the official fituations, and to the honourable 
charaders of the perfons under whofe authority the 
ad in queftion has been done, I feel myfclf under the 
neceffity of declaring, that it is in my apprehenllon to 
be confidered as an illegal ad, and incurring the pe¬ 
nalties which arc created by the Ratutc. The queilion 
then remains, What are thofe penalties ? The pro¬ 
ceeding is certainly upon the old Navigation I^w, 
which would embrace the whole extent of the for¬ 
feiture of^he Ihip, and the entire value of the cargo, 
put, I am of opinion, that the parties, being Ameri --. 
a8G*3. C.6. r/iar, are entitled, by the Intercourfe Ad, to a mode¬ 
ration of thofe penalties j and that it having been 

determined 
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determined that, by the provifions of that Intercourfe fh* 
Aft, (the aft which regulates the intercourfe between abami. 
the fubjefts of the United States and His Majefty’s 
iiibjefts) the penalty fliall extend only to the forfeiture ***** 
of the Ihip, and the noxious articles they have a right 
to have that benefit; this being a proceeding under the 
Navigation Laws, which quo ad hoc muft be confidered 
as they refpeft the Americans,, fo far in a Rate of fuf- 
penfion. It was contended that the fifh were liable to 
be confidered as noxious articles. I think they are 
not to be fo confidered, for it appears that the pro¬ 
hibition of fifh had not arrived when this tranfa^on 
took place; the parties came under an invincible 
ignorance, which muft excufe them, and, therefore, 
the confifcation cannot extend to that article. The 
tobacco is liable to forfeiture, and the fhip likewife, 
and as fuch, therefore, I muft condemn them. I 
affirm the fentence with refpeft to the other parts, 
and condemn the fhip and the twenty-five hogfheads 
of tobacco ; and I think I fhould not give the feizor 
that proteftion which this Court ought to afford him, 
if I did not give him his cofts in both Courts, 


FOX AND OTHERS. 

luDGMENT. 


May joth. 
l8ix. 


gIR William This was the cafe of an American Blockade, bre.di 

veffel which was ta^en on the 15th November 
1810, on a voyage from Bqfton to Cherbourg, It is 
contended, on the part of the Captors, that,^nder the 
Order in Council of 26th April 1809, this fhip and 
cargo, being deftined to a port of France, are liable" 
to confifcation. On the part of the Claimants it has 

been 
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Th« been replied, that the ihip and cargo are not confifca- 
•nd^hei*. under the Orders in Council; firft, becaufe thefe 
Orders have in fad become extind, being profefledly 
founded upon meafures which the enemy had retraded; 
and fecondly, that if the Orders in Council are to be 
confidered as exifting, there are circumftances of 
equity in the prefent cafe, and in the others that fol¬ 
low, which ought to induce the Court to hold them 
exonerated from the penal effed of thefe orders. 

In the courfe of the difcuffion a queftioii has been 
ftarted, What would be the duty of the Court under 
Orders in Council that were repugnant to the law of 
nations ? It has been contended on one fide, that the 
Court would at all events be bound to enforce the 
Orders in Council: on the other, that the Court 
would be bound to apply the rule of the Law of Na¬ 
tions adapted to the particular cafe, in difregard of 
the Orders in Council. I have not obferved, how- 
tver, that thefe Orders in Council, in their retaliatory 
charader, have been deferibed in the argument as at 
all repugnant to the Law of Nations, however liable 
to be fo deferibed if merely original and abftrad. And 
therefore it is rather to corred poilible mifapprehen- 
fion on the fubjed than from the fenfe of any obliga. 
tion which the prefent difeuflion impofes upon me, 
that I obferve that this Court is bound to adminifter 
the Law of Nations to thefubjedsof other countries 
in the different relations in which they may be placed 
towards this country and its government. This is what 
other countries have a right to demand for their fob* 
jeds, and to complrin if they receive it not. This is 
Its unwritten law evidenced in the courfe of Its decii* 
fions, and colleded from the common ufage of civi¬ 
lized Rates. At the fame time it is ftridly true, that 
by ..the conflitution of this country, the King in Coun- 

2 ci! 
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cll poiTefles legiflative rights over this Court, and has 
power to iiTue orders and inflrudions which It is bound 
to obey and enforce; and thefe conftitute the written 
law of this Court. Thefe two propofitions, that the 
Court is bound to adminifter the Law of Nations, and 
that It is bound to enforce the King’s Orders in Coun¬ 
cil, are not at all inconiillent with each other; be- 
caufe thefe Orders and Inftruflions are prefumed to 
conform themfelves, under the given circumftances, to 
the principles of Its unwritten law. They are either direc- 
tory applications of thofe principles to the cafes indicated 

in them—cafes which, with all the fafts and circum¬ 
ftances belonging to them, and which conftitute their 

legal character, could be but imperfedly known to 
the Court Itfelf; or they are pofitive Regulations, 
confiftent with thpfe principles, applying to matters 
which require more exa£t and definite rules than thofe 
general principles are capable of furnifhing. 

The conftitution of this Court, relatively to the le¬ 
giflative power of the King in Council, is analogous 
to that of the Courts of Common Law relatively to 
that of the Parliament of this kingdom. Thofe Courts 
have their unwritten law, the approved principles 
of natural reafon and juftice—they have likewife the 
written or ftatute law in A£Is of Parliament, which are 
dire£l:ory applications of the fame principles to particular 
fubjefts, or pofitive regulations confiftent with them, 
upon matters which would remain too much at large 
if they were left to the imperfeft information which 
the Courts could extradi from mere general {pecula¬ 
tions. What would be the duty of the individuals 
who ixrefide in tiiofe Courts if required to enforce an 
AGt of Parliament which contradi^ed thofe principles, 
is a queftion which 1 prefume they would not entertain 
f friorif becailfe they will not entertains ;priori the fup^ 

pofidon 


Th« 

Fox 

■nd othem 


Afatf 3eth, 

zSia 



3*4 


CA^ES DETERMINED IN THE 


•nm 

Fox 

md Of hen. 


Mau joth, 
tht. 


portion that any fuch will arife. In like manner this 
Court will not let itfelf loofe into fpeculatiohs as to 
what would be its duty under fuch an emergency, be- 
caufe it cannot, without extreme indecency, prefume 
that any fuch emergency will happen; and it is the lefs 
difpofed to entertain them, becaufe its own obferva* 
tion and experience atteft the general conformity of 
fuch orders and inftruftions to its principles of un¬ 
written law.—^In the particular cafe of the orders and 
inftruaions which give rife to the prefent queftion> 
the Court has not heard it at all maintained in argu¬ 
ment, that as retaliatory orders they are not conform¬ 
able to fuch principles—for retaliatory orders they arc» 
—^Tliey are fo declared in their own language, and in 
the uniform language of the Government which has 
edabliihed them. I have no hefitation in faying, that 
they would ceafe to be juft; if they ceafed to be retalia¬ 
tory j and they would ceafe to be retaliatory, from 
the moment the enemy retracts in a finedre manner 
thofe meafureS of his which they were intended to 
retaliate. 

The firft queftion is, what is the proper evidence for 
this Court to receive, under all the circumftances that 
belong to the cafe, in proof of the facl: that ?Ie has 
made a hona fide retraftation of thofe meafures. Upon 
that point it appears to me that the proper evidence 
for the Court to receive, is the declaration of the State 
Itfelf, which iflued thefe retaliatory orders, that It re¬ 
vokes them in confequence^ of fuch a change having 
taken place in the conduct of the enemy. When the 
State, in xonfequence of grofs outrages upon the law 
of nations comniitted b^ Its adverfary, was coinpelled 
by a necelfity which ft laments, refort to iheafures 
which It otherwife condemns. It pledged Itfelf to the 
revocation of thdfe meafures b food as the neceftity 

ceafes. 
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ceafes^And till the State revokes them, this Court is ti» 
bound to prefume that the neceffity continues toexift. It 
cannot, without ^ extreme indecency, fuppofe that they 
would continue a moment longer than the neceffity 
which produced them, or that the Notification that 
fuch meafures were revoked, would be lefs public and 
formal than their firft eftablifliment. Their eftablifti- 
ment was doubtlefe a great and fignal departure from 
the ordinary adminifiration of juftice.in the ordinary 
Hate of the exercife of public hoftility, but was jufti* 

Jfied by that extraordinary deviation from the common 
exercife of hoftility in the condud of the enemy. 

It would not have been within the competency of 
the Court Itfelf to have applied originally fuch rules, 
bccaufe it was hardly poffible for this Court to poiIe& 
that diftind and certain information of the fads to 
which alone fuch extraordinary rules were juftly ap¬ 
plicable. It waited therefore for the communication 
of the fads : It waited likewife for the promulgation 
of the rules that were to be pradlically applied; for 
the State might not have thought fit to ad up to the 
extremity of its rights on this extraordinary occafion. 

It might, from motives of forbearance, or even of 
policy unmixed with any Injufticc to other States, have 
adopted a more indulgent rule than the Law of Na¬ 
tions would authorize, though It is not at liberty ever 
to apply a harflier rule than that Law warrants. 

In the cafe of the Swedijh convoy, which has been 
alluded to, no order or inftrudion whatever was iffiied, • 
and the Court therefore was left to find its way to 
that legal conclufion which Its judgment of the 
principles of the law led It to adopt. But certainly 
if the State had iftued an Order that a rule of lefa 
ieverity Ihould be applied, this Court would not have 
confidered it as any d^rture irom Its duty to ad 
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Th« Upon the milder rule which the prudence of the 
State was content to fubftitute in fupport of Its own 
• rights. In the prefent cafe It waited for the commu- 
nication of the and the promulgadon of the rule. 
It is Its duty in like manner to wait for the notification 
of the faft that thefe orders are revoked in confe- 
quence of a change in the condufi of the enemy. 

The edicts of the enemy themfelvcs,obfcure and am¬ 
biguous in their ufual language, and moil notorioufly 
and frequently contradided by His pradtice, would 
hardly afford It a fatisfa^lory evidence of any fuch 
change having actually and hncerely taken place. The 
State has pledged itfelf to make fuch a notification when 
the faft happens: It is pledged fo to do by Its public 
Declarations—^by Its acknowledged interpretations of 
the Law of Nations—by every aO: which can excite an 
univerfal expeflation and demand, that It fhall redeem 
fuch a pledge. Is fuch an expedation peculiar to 
this Court ? mod unqueffionably not. It is univer- 
fally felt and univerfally expreffed. What are the 
expeftations fignified by the American Government 
in the public correfpondence referred to ? not that 
thefe Orders would become filently extin6b under the 
interpretations of this Court, but that the State would 
refeind and revoke them. What is the expectation 
expreffed in the numerous private letters exhibited to 
the Court amongfl the papers found on board this 
clafs of veffels ? not that the Britijh Orders had ex-? 
pired of themfelves, but that;, they would be removed 
and repealed by public authority. If I took upon 
myfelf to ^nihilate them by interpretation, 1 ihould 
in oppofition to the apprehenfion and judgment 
pf all parties concerned—of the individusds whofe 
property is in queftion, and of the American Govern¬ 
ment Itfelf, which Is bound to proteCt them* , 

AlluiioA 
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Allufion has been made to two or three cafes, 
i.a which this Court is faid to have' exercifed a 
power of qualifying and moderating the general terms 
of an Order in Council, as in the cafe of the Lucy^ 
Taylor y in which the general, terms of the order, 
fubjefted to coniifcation all Ships transferred by the 
enemy to neutrals during the war, and yet this Court 
held that thefe general terms did not extend to 
Jhips fo transferred by the enemy. But what was the 
ground of that interpretation? It was this—The 
rule itfelf was adopted from the rule of the enemy, 
and upon a principle of exaO; retaliation; for it was* 
declared in the exprefs terms of the preamble of the 
Order, that it was jiiji to apply the fame rule to the 
enemy which he was in the habit of applying to this country. 
And when the Court found upon fatisfadory evi¬ 
dence, that the enemy did not apply any fuch rule to 
prize Jhips y but fpecially exempted them, It would 
have pronounced, in direct contradiction to the 
avowed principle of the order itfelf, if It had not fol- 
'lowed the enemy in this acknowledged dillinCtion. 
It has likewife been urged that cafes may be found in 
which the. Court has prefumed a revocation, though 
no fuch revocation has been promulged. And it is 
certainly true that where an effential change in the 
circumftances that occalioned the order has, in efteCt, 
extinguidied its fubjeCf matter, and that change of 
circumftances has been publicly declared by the State, 
the Court has not thought it neceifaxy to wait for a 
formal revocation itfelf. In the cafe of the Baltic Or- 
der, by which, in compliance with the wiflies of Its al¬ 
lies in the war, the Government of this country grant* 
ed an immunity from the moleftation of capture in 
thatfea; the Court held that order to be revoked 
when the iUte had declared that molt of thofe States 
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Tha (o whofe applications, as allies, that indulgence bad 
and Pthert. been granted, had changed the charader of allies for 
—“ that of enemies. It was quite unneceflary to wait for 
fuch Ipccial revocation when by the general declaration 
of war all hoflilities had been authorized againlt them. 

Admitting, however, that there may be cafes of pre¬ 
fumed revocation, does it follow that this is, with any 
propriety, to be confidered as one of thofe cafes ? The 
novelty of thefe Orders in Council—the magnitude-— 
the complexity—the extraordinary nature of the fads 
to which they owe their origin—the attention which 
they called for and excited both at home and abroad— 
the pledges given by this State and accepted by other 
States, all difqualify this Court from taking upon Itfelf 
to apply a prelUined revocation in any fuch cafe. 

Suppofing, however, that the Court felt itfelf at 
liberty to accept as fatisfadory other evidence of a 
(incere retradation of the French Decrees, what is the 
amount of the evidence offered ?—No edict—no public 
declaration of repeal—^no reference to cafes in which 
the courts of that country have acted upon any fuch 
revocation. The only cafe mentioned was that of the 
New Orleans Packet, and it was brought forward in 
fuch a way, fo void of all authenticity, and of all ac¬ 
curate detail of particulars, as to make it hardly poffible 
for me to allude to it with any propriety, and much 
lefs with any legal effect. What the circumflances of 
that cafe were, in what form, and under what autho* 
rity, and on what account relcafed, did not at all ap¬ 
pear—Whether at all applicable to the prefent quef- 
tion, whether a mere irregul irity, or what was its real 
character, the pourt could not learn. This however 
is matter of notoriety, that thefe Decrees are pro* 
flounced fundamental laws of the French Empire— 
that they .were declared fo in their original formation 

—and 
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t^and that they' have been fince fo declared repeatedly th* 
and recently- long fmce the date of the prefent tranf* ,nd otheri, 
actions. The declaration of the perfon ftiling himfelf - ■■■■■ . *■ 

I>uke de Cadorc imports no revocation ; for that de- 
claration imports only a conditional retraftation, and 
this upon conditions known to be impoffible to be com¬ 
plied with. It has been urged that the American Go¬ 
vernment has confidered it otherwife, and has fo de¬ 
clared it for the regulation of the conduct of the people 
of that Country. If fuch is the fact, it is not for me 
to lofe fight of that refpect which is due to the acts of 
a foreign government fo far as to queftion the propriety 
of any interpretation which they may have given to 
fuch an inftrumont. But When the elFect of fuch an 
inftrument is prefi'ed upon me for the purpofe of c.alling 
for my decifion, I mult be allowed to interpret it for 
myfelf, and to act upon that interpretation. And to 
me it appears, that the declaration, clogged as it is with 
flipulations known to be beyond the reach of all rational 
hope of any pofTible compliance, is in effect a renuncia¬ 
tion of any ferious purpofe of repealing thofe decrees. 

I think J might invoke the authority of the govern¬ 
ment of the Untied Siafes for denying to this French de¬ 
claration the etfoct of an abfolute repeal, when I obferve 
that the period which they have allowed to the BrltiJIt 
Government for revoking our Orders in Council ex¬ 
tends to the 2d of February —an allowance which could 
hardly have been made if the revocation on the part of 
France had really taken place at the lime to which that 
declaration purports to refer. 

In the abfence of ally declarSition of the Briiijh Go* ' 
vernment to fuch an effeift, there is a total failure of 
all other evidence, (if the Court were at liberty to 
accept other evidence as fatisfaftory), that the French- 
decrees had been revoked. If I were driven to de- 
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cide upon that evidence, independent of all evidence 
to be regularly furniftied by the Government under 
whofe authority I fit, I think I am bound to pro¬ 
nounce that no fuch revocation has taken place, and 
therefore that the Orders in Council fubfift in perfed 
juftice as well as in complete authority. 

It is incumbent upon me, I think, to take notice of an 
objection oiDr, Herbert's, to the exificnce of the Orders 
in Council—namely, that Britijh fubjedts are, notwith- 
ftanding, permitted to trade with France, and that a 
blockade which excludes the fubjeds of all other coun¬ 
tries from trading with ports of the enemy, and at 
the fame time permits any accefs to thofe ports to the 
Aibjefts of the State which impofes it, is irregular, 
illegal, and null. And I agree to the pofition, that 
a blockade, impofed for the purpofe of obtaining a 
commercial monopoly for the private advantage of 
the State which lays on fuch blockade, is illegal and 
void on the very principle upon which it is founded. 
But, in the firft place, fthough that is matter of in¬ 
ferior confideration), I am not aware that any fuch 
trade between the fubjecls of this country and France 
is generally permitted. Licences have been granted 
certainly in no inconfiderable numbers ; but it never 
has been argued that particular Licences would vitiate 
a blockade. If it were material in the prefent cafe, 
it might be obferved, that many more of thefe 
Licences had been granted to Foreign fhips than 
to Britijh fhips, to go from this country to France 
and to return here from thence with cargoes. 
But, fecondly, what ftill more clearly and gene¬ 
rally takes this matter out of the reach of the objec¬ 
tion, is the particular nature and chara^er of this 
Blockade of France, if it is fo to be charaderized. 
It not an original, independent a£t of Blpckadcii 
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to be governed by the common rules that belong tu* 
limply to that operation of war. It is in this inftance and othc'rs. 
a counterafting reflex meafure, compelled by the 
a€t of the enemy, and as fuch fubjcft to other con- 
fiderations arifing out of its peculiarly diftinftivc 
charafter. France declared that the fubjeds of other 
States fliould have no accefs to England ; England^ 
on that account, declared that the fubjedls of othtT 
Rates fhould have no accefs to France. So far this 
retaliatory Blockade (if Blockade it is to be called) 
is co-extenfive with the principle: Neutrals are 
prohibited to trade with France, becaufe they are 
prohibited by France from trading with England. 

England acquires the right, which It would not 
otherwife poffefs, to prohibit* that intercourfe, by 
virtue of the a£t of France. Having fo acquired 
it. It exercifes it to its full extent, with entire 
competence of legal authority: and having fo done, 
it is not for other Countries to enquire how far 
this Country may be able to relieve Itfelf further 
from the aggrefliohs of that Enemy. The cafe is 
fettled between them and Itfelf by tlie principle 
on which the intercourfe is prohibited. If the con¬ 
venience of this country before this prohibition 
required fome occafional intercourfe with the enemy, 
no juftice that is due to other countries requires 
that fuch an intercourfe fliould be fufpended on 
account of any prohibition impofed upon them on a 
ground fo totally unconnefl^d with the ordinary prin¬ 
ciples of a common meafure of blockade, from which 
it is thus diftinguiflied by its retaliatory character. 

The lafl: queflion is. Are there any circumflances 
addrelTed to equitable confideration, that can relieve 
the claimants from the penal clFe^Is of thefe Orders ? 

Certainly, if any could be urged that arofe from the ‘ 

Y 2 condud 
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iTie condud of the Britijh Government Itfelf, they might 
tadSi^. urged with a powerful and even irrefiftible efteO:; 
— " ■ —■ but if they found themfclves in the fraud of the enemy, 

or in the mifapprehenfions of the American Govern¬ 
ment induced by the fraud of the enemy, they found 
no claim on the BritlJh Government or on Britijh 
tribunals. In the one cafe they muft refort fgr redrefs 
to a quarter where, I fear, it, is not to be found—to 
the Government of the enemy : in the other, wherej 
I prefume, it is to be found—to the Government of 
their own country. 

Upon the declaration of the American Government, 
I have already faid as much as confdls with the refpeO: 
wliich I am bound to pay to the declaration of a 
foreign Government profefledly neutral. The cudonir 
houfes of that country, fay the claimant?, cleared us 
out for France publicly, and without referve. They 
did fo; but they left the claimants to purfue all rcr 
quifite nieafiires for their own fecurity, in expectation 
1 prefume, that they would inform themfelvcs, by legal 
inquiry, whether the blockade continued to exift, if its 
continuance w'as uncertain, That it was perfedly un¬ 
certain in their own apprchenfioqs, is clear from the 
tenor of thefc letters of inftruftions to the different 
xnafters of thefe yeffels. In thefe Letters, which are 
numerous, all is problematical between hope and 
fear—a contefl between the defire of getting firff to a 
tempting market on the one fide and the poflible hazard 
pf ^ritijh capture pn fhe other; and it is to be regrette4 
tha^ the cagernefs of mertantile Ipeculation has ^ire? 
vailed over the fenfe of danger, {n fuch a ftate of 
mind. aSing upon circnmflaiicesj the party mpft un- 
derftan^ that he takes the chance of events-r-of ad. 
vantage, if the event \vhich he hopes for has ■ takers 
place, and of lofs if it has not. ft k Ws owp adventure|, 

a ' ' ' jfi't 
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fuid he mu ft take profit or lofs as the event may throw ^ 

if upon him. lie cpnnot take the advantage with- 

out the hazai'd of lofs, unlefs by reforting to i 5 ri- ■— 

ii/h ports in the Channel, where certain information 

may be obtained, on the truth of which all prolpetls of 

lofs or profit piay fafely be fufpjiided. On the Bri^ 

/^Government no rcfponfibility can be charged.— 

Thev were hound to revoke as foou as they were fatis* 
fied oi the fmcere revocation of the French decrees. 

Such fatisfa^fion they have not fignified, and I am 
bound to prefume that no fuch fatisfadtion is felt.— 

With ’ e^'ped to the demand of warning, the orders 
theinfelves are full warning. They are the nioft formal 
admonitions that could be given—and being given and 
unrevoked, they require no fubfidiary notice. 

On the grounds of the prefent evidence, I there^ 
fore fee no rcafon to hold the claimants difeharged ; 
but I do not proceed to an ultimate decifion upon 
their interefts, till I fee the efted of that additional 
evidence which is promifed to be produced upon the 
fad of the French retrndation of their Decrees, laid 
to have been very recently received from Paris by 
the American Charge D'Affaires in this country. 

Having no official means of communication with 
Foreign Minifters, I lhall hope to receive the in¬ 
formation in a regular manner, through ^he tranfi 
milfion of the Britijh Offices of State. 

Judgement hesumeh. 

Sir William Scott .—As the Claimants have failed to 
produce any evidence of the revocation of the Frencbt 
Pecrees,%nd have nothing to offer as the fbundatioii 
pf a demand for further time, I mull: conform to wha^ 

} 4^clarc4 on former 4%^^ and proceed to the 

4ccrcc 
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The decree effcftual.—I fhould certainly have been ex, 
enj^era. trcmely glad to receive any authentic information 
tending to Ihew that the decrees of France, to which 
thefe Orders in Council are retaliatory, had been 
revoked; and it was upon a fuggeftion offered on the 
part of the claimants, that difpatches had been veiy 
recently received from Paris by the American Mi- 
nifter in this Country, by which the fadt might be 
afeertained, that the Court on the former day deferred its 
final judgement. It would have been unwilling to 
proceed lo the condemnation of thefe veffeis, without 
giving the proprietors the opportunity of fhewing that 
the French decrees, on which our Orders in Council 
are founded, had been revoked. But they admit that 
they have no fuch evidence to produce; the property 
ofthefhips and cargoes is daily deteriorating, and it 
i^ my duty to delay no longer the judgement which is 
called for on the part of the captors. 

• From every thing that mult have preceded, and 
from every thing that muft have followed the revoca¬ 
tion of the French Decrees, if fuch revocation had 
taken place, I think I am juflified in pronouncing that 
no fuch event has ever occurred. The only document 
referred to on behalf of the Claimants is the letter of 
the perfon ftyling himfelf Due de Cadorc, That letter 
is nothing more than a conditional revocation: it 
contains an alternative propofed—either that Great 
Britain (hall not only revoke her Orders in Council, 
but likewife renounce her principles of blockade, prin. 
dples founded upon the ancient and eitabliihed Law 
of Nations; or ihztAmerica fiiall caufe her neutral 
rights to be refpefled; in other words, that fiie (hall 
jgm France in a compulfive confederation againft this 
Country. It is quite England fhould 

renounce her principles of blockade to adopt tho 

new 
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new fangled principles of the French Government, 
which are abfolute novelties in the l^aw of Nations; 
and I hope it is equally impoi&ble that America fhould 
lend herfelf to an hollile attempt to compel this country, 
to renounce thofe principles on which It has aG:ed, in 
perfect conformity to antient pra£licc and the known 
Law of Nations, upon the mere demand of the pei’fon 
holding the government of France. The ca/tu fmderut 
therefore,if it may be fo called, does notexift; the condi¬ 
tions on which France holds out a prolpe^l; of re¬ 
tracing the Decrees, neither are nor can be fulfilled. 
Looking at the queftion therefore, a prioriy it cannot be 
prefumed that the revocation has pafied. On the other 
hand, what mud have followed if fuch had been thefaC? 
Why, that the American Minifter in this country muft 
have been in pofleffion of mod decifive evidence upon 
the fubjeC, for I cannot but fuppofe that the firft dep 
of the American Minider at Paris would have been ta 
apprize the American Minider at this Court, of fo momen¬ 
tous a circumdance, with a view to proteC the American 
Ihips and cargoes which had been brought in under 
the Briiijh Orders in Council. If no fuch information 
has been received by him, there* never was a cafe in 
which the rule “ De non apparentibus et non exidenti- 
bus eadem ed ratio” can more fatisfaCorily apply. 
For it is quite impollible that fuch a revocation can 
have taken place without being attended with a clear 
demondration of evidence that fuch was the faC. 

I am, therefore, upon every view of the cafe, of 
opinion that the French Decrees are at this moment 
unrevoked. But if by any podibility it can have 
happened that an a£lual revocation has taken place 
againd the manifed import of the only public 
French Declaration referred to, and without having 
been yet communicated to the American Minider in 
14 this 
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mi othen. for the beneht of the perfons for whofe protecHon it 
muft have been principally meant: the parties will 
xSii. have the advantage of the tadt, if they can fliew upon an 
appeal that thofe Decrees have been rev» jked at a time 
and in a manner that could juitly be applied to the 
determination of thefe caufes ; revoked at a period 
which would reach the dates of this capture, and in a 
manner unincumbered with ftipularions, w hich it was 
well known this Country could never accept, 
and to which there was every reafon to prefume 
that the Juilice oi America could never permit her 
to accede, upon the refufal of Great Britain* 
On fuch a ftate of evidence the Claimants will carry 
«p with them to the fuperior Court the principle that 
might entitle them to protedtion according to the view 
which this Court has^taken of the fubjech But 
things, {landing as they do before me—all the parties 
having adled in a manner that leads ntceflarily to 
the conclufion, that no bona fide revocation of th® 
Berlin and Milan Decrees has taken place, I mufit 
confider thefe cafes as falling within the range of the 
Britifh Orders in Council, and as fuch they are liable 
to condemnation. 
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GOEDE HOOP, PiETBRS. 

^JpHIS was a leading cafe, and became of im¬ 
portance, as it furnilhed the Court with an 
opportunity of Rating generally the principles by 
which its decifions would be governed in queftions 
arifing on the capture of veflels failing under Britijh 
licences. The fhip was chartered at Marennes^ to 
proceed in ballaft to Rochelley and there to. take on 
board her prefent cargo; flie arrived at Rochelle on the 
I ft of April 1809, and completed her lading on the 1 3th 
May, but did not fail until the 29th Jme^ on which 
day (he was captured, as the licence had expired. The 
excufe fet up was, that the fhip was detained after her 
cargo was on board by an embargo, which had been 
impofed by the French Government; and that for 
fome days after it was taken off, fhe was pneventsd 
from failing by contrary winds. 

VOL* I* z June* 


Nav, 7th, • 
180^ 

Expired liceiic* 
-^Parties bavins 
ufed due dili¬ 
gence, but pr^ 
vented by acci¬ 
dents not within 
their control from 
carrying their 
intentions iano 
eifeQ within the 
time—entitled te 
prote£lion«' 
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iVbf. 7th, 
1809. 


Judgment. 

Sir William Scott, —I'his was the cafe of a veflel 
under OUienhurgh colours, which was captured in 
the profecution of a voyage from Rochelle to Hull, and 
brought to Plymouth, 'I’here was a licence on board 
granted to Henry Nodin, on behalf of hiinfelf and other 
Britijh merchants, for four vefl'els under particular 
colours which are enumerated, to proceed with car¬ 
goes of brandies from Charente, Bourdeaux, or any 
port of France not blockaded, to any port of Great 
Britain, and permitting the*mailers to receive their 
freights, and depart with then* veffels and crews. The 
licence is dated 15th November 1808, and is to remain 
in force fix months from that period ; now the fliip was 
taken the 29lh of June\^^, and, therefore, according to 
the literal conftruftion of the licence, after the time had 
expired, during which it was to continue in operation. 

This queftion has led to fome difcufllon on the 
rules of interpretation to be applied to licences gene¬ 
rally, and as thofe rules will of necefiiiy embrace 
a great variety of cafts, it is extremely defirable that 
they ihould be fettled now, as far as this can be done by 
the authority of this Court. Thefe licences owe their 
origin to the general prohibition, which declares it to 
be unlawful for the fubjeds of this country to trade 
with the enemies of the King without his permiffion ; 
for a (late of war is a ^ate of interdidion of commu¬ 
nication : that is a law which is not peculiar to this 
country, but one which obtains very genera|j[y among 
the States of Europe, In former wars this prohibition 
was attended with very little inconvenience, as the 
greater part of the countries in the neighbourhood 
remained neutral, and prefented to the belligerents 
various channels of communication, through which 

they 
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they obtained from each other fuch commodities as 
they ftood in need of. While the world, therefore, 
continued in that (late, of courfe licences would be 
granted only in very fpecial cafes, where it appeared 
that there was a necclfiiy to have a direct communi¬ 
cation with the enemy; and being matter of fpecial 
indulgence, the application of them was Jiriiliffiwf 
jurist At the fame time, when I fo defcribe them, I 
do not mean to fay, that there ever was a period in 
which a rational expofition, allowing a fair and liberal 
conftruftion of the intention of the grantor, would not 
have been received. There never was a period, for 
inftance, in which it could have been contended, that 
the words “ fix months** were fubjeft to fuch a ftrift 
and literal interpretation, that a failure, arifing from cir- 
cumftances which the party could not control, would 
have the efFe6l of vitiating the licence, w’here he could 
(hew that he had ufed all due diligence, and was pre¬ 
vented from completing the voyage vithin the time by 
embargoes in foreign ports, or by the fury of the ele¬ 
ments. Thcfc are accidents which prejudice no perfon, 
and therefore I prefume the time never exided when the 
party would not have been at liberty in this Court to 
alledge fuch fads, and when he would not have been 
entitled to a virtual protedion from Its decifions, 
although the terms of the licence were not literally 
complied with. While he was baffled by thefe ob- 
(Irudions, the intervening time was, as it were, anni 
hilated, and he was to be put again in poiTefiion of the 
time fo loft. That interval, in which he was not at 
liberty to ad was, in fair confirudion, no time as to 
the operation of the licence. It was a conilrudion 
founded on the intention of the grantor, thatVhere a 
party had aded with good faith, and had compl*ei 
with the terms preferibed, as nearly as controiiling 

a 1 circumdanoei 


54 ^ 

'Tti* 

Goebe Hoor. 


Not. 7di, 

iSo^ 



CASES DETERMINED IN THE 




Hoop. 


Ktt. 7thi 
‘l9oy. 


circumftances would permit, he ftiould have a feif 
indulgence refpe^ing thofe points in which he had- 
been prevented from it. literal performance, by obftruc- 
tions which he could neither forefee nor obviate. T his 
was the rule of interpretation when licences were even 
matters of fpecial indulgence. 

But it has happened, that ih confequence of the ex¬ 
traordinary and unprecedented courfe of public events, 
Ihefe licences have, in a certain degree, changed their 
charadfci^^'aijd'ire no longer^ be confidered exactly 
in the fameHJjW. It is notdrioiis, that the enemy has 
•in this war direfled his attacks more immediately 
againfl the commerce of this country than in former 
wars; and a circumftarce of flill greater weight is, 
that he has poflefled himfelf of all thofe places that in 
former wars remained in a ftate of neutrality. To 
what part of the continent can we now look for a 
country, which is not either under the aclual domi¬ 
nion of France^ or in that ftate of fubjetilion to it, 
which operates with all the ol dominion? 

It is a ftate of things in w’hich it has become 
impollible for Engl/md to carry on its foreign com¬ 
merce, without placing it on a very different footing 
from what its convenience required in former wars. 
To fay that you (hall have no trade with the enemy, 
would be in effeft to fay, that you fhall not trade at 
all, becaufe that commerce which is cflential to the 
profperity of the country, cannot be carried on in 
thofe fmaU and obfeure nooks and comers of Europe^ 
if any fuch can be fouad, rwhich are ftill independent. 
The queftion then comes to this, How is the foreign 
GOBUlici’ceQf the country to be maintained ? It muff: 
be eithef by relaxing the ancient principle entirely, imd . 
pemutting an unlimk^d intercourfe with the ports of 
M enemy, and where the potts of other nations are 
^ put 
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put under blockade (as they are by the Orders in Tt 
Council) for other reafons than thofe of a direO: 
hoftile charader, they become liable to be con- 
fidered and treated in like manner, fo far as the pur- 
pofes of blockade require; or it muft be by giving 
a greater extenlion to the grant of licences. As 
to the relaxation of the general principle, by which 
an open and general intercourfe with the enemy would 
be allowed, the confcnt of both parties is requiilte to 
make that eife6tual, and even if the enemy permitted 
it, the legiilature would probably not think proper to 
proceed to that length, and for reafons, I prefume, 
conne^ed with the public fafety. It has therefore 
tolerated a refort to the other mode of permitting a 
trade by licences, which, though they are Ib denomi- 
nated,* arc likewife in elFcd expedients ado^tra by this 
country to fupport its trade, in defiance of all thofe 
obftacles which are interpofed by the enemy. They 
are not mere matteis of fpecial and rare indulgence, 
but are granted with great liberality to all merchants 
of good charadter, and are expreffed in very general 
terms; requiring, therefore, an enlarged and liberal 
interpretation. At the fame time, they are not free 
fropi control; refliiftions dictated by prudent cau* 
tion are annexed, and where they are fo annexed, 
thofe reftri£lions muft be fuppofed to have an operative 
meaning. It is not, therefore, in the power of this 
Court to apply fuch an interpretation to a licence. Sis 
would be in direfl contradiction to its expfefs terms, 
or to fay that efteCt ftiould be given to one part, and 
not to another. If the permiifton is for a to go 
in ballad, it would be impoffible for th#Coiirt to fay, 
that it flail go with a cargo; for that would be not ati 
interpretation, but a contravention of the licence. But 
where it is evident that the parties jiave aOied with 
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ootnHoot. good faith, and with an anxious wifh to can- 

form to the terms of the licence, I prefume that I am 
A th, only carrying into effed the intention of the grantor, 
when I have recourfe to the utmoft liberality of con- 
ftrudtion, which it is in the power of this Court to ap¬ 
ply. As a general rule, therefore, it is to be under- 
ftood, that where no fraud has been committed, where 
no fraud has been meditated, as far as appears, and 
where the parties have been prevented from carry¬ 
ing the licence into literal execution, Ly a power 
which they could not control, they (hall be entitled 
to the benefit of its proiedion, although the terms 
may not have been literally and ftridly fulfilled. If I 
aflfumc too much in laying down this rule, it mufl be 
rcdificd in the fuperior Court; but looking to the 
intentions of the Government, not only to what they 
arc, but to what I am led to fuppofe they mull be; 
looKing to the extreme difficulty of cairying on the 
commeice of the country in the ftruggle which it has to 
maintain, not only againil the power, but againfl the 
craft of the enemy ; looking to the frequency and the 
fuddennefs with which He lays on or lakes off his em¬ 
bargoes, according to the exigency of the moment; 
looking to the vaiious obftrudions that prefent them- 
felves in obtaining veffels, in confequence of the final] 
remainder that there is of neutral navigation in Europe ; 
looking alfo to this circumftance, that all this inter- 
courfe mull be carried on by thefubjeds of the enemy, 
that it mull be a confidential tranfadion to be con- 
duded by an enemy ffippet; at great rifk apd hazard 
to himfelf; looking to the total change which has 
taken place in the nature and charader of thefe li. 
cences, i/ that denomination is to be continued: 1 fay, 
looking to all thefe confideradons, where there is 
clearly an abfence of all fraud, and of all difcoverable 
- induce* 
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Inducement to fraud, I muft go to the utmoR length of 
proteflion that fair judicidl difcretion will warrant, 
though there may, under fuch circumftances,have been 
a confiderable failure in the literal execution of the 
terms of the licence. There may be great inconve¬ 
nience in the whole fyflem of licences, as indeed it Is 
fcarce polfible, in the prefcnt Rate of the world, that 
there fliould not be great pradHcal inconvenience in 
any mode of conducing its commerce. That is a 
queflion of policy with which this Court has nothing 
to do: It has only to enforce the juR execution of 
legitimate orders iffued by competent authority. 

Having laid it down, therefore, as a general* 
principle, that where there is clear bona Jides in the 
holder, this Court, though it certainly will not con¬ 
travene the terms of a licence, will give it the moR 
liberal conRrudion—I come now to apply that 
rule to the cafe before me. The principal ground of 
objeftion is, the delay which took place in the failing 
of the veflel; but I muR obfcrve, that having called 
on the Counfel for the Captors to point out what par¬ 
ticular fraud could have been intended by this pro- 
craRination, I have only been aiifwered by a fort of 
general fuggeRion, that fuch an extenfion of the period 
allowed might aRbrd an opportunity of biinging the 
licence into ufe a fecond time. But that any fuch ufe 
was made, or intended to be made, of the licence, in 
the prefent inRance, has not been fuggeRed, and, 
therefore, it is to be taken as a cafe clear of that ad 
or intention of fraud, l^is objeded to the maRcr, 
that he did not produce his licence to the captors, and 
that, on his arrival at Plymouth^ he delivered certain 
papers and documents to his agents there. But it is 
impoilible not to take into conhderation the difScul* 
tics under which fuch perfons labour \ they are perfons 
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*1^ ez|K>fed to great haraSTments both on the one fide and 
on Ac other. They know that they are embarked in 
tranfaftions of great confidence and myftery, requiring 
the utmoft care and circumfpeftion, and they are to 
pick their way, in fear and filence, walking, as it 
were, at every ftep, over burning plough-fliares. That, 
under fuch'circumftances, there ihouid have been fome- 
thing of referve in Ae conduft of this neutral mafter, 
not very much matter of furprile, or of ferious judi¬ 
cial animadverhon. As far as can be colledled from the 
contents of Ae papers, no fraud feems to have been 
meditated in keeping them back; and I dwell the lefs 
Aipon this objeftion, becaufe it is one which the cap- 
tors have no right to take in this cafe, as it appears 
that they have not done their duty in bringing in the 
papers in a regular manner. It is the known duty of 
the prize-mafter to take pclfeflion of the Aip's papers, 
and, upon his arrival, to make an affidavit and bring 
them in ; but here they were left in the cuftody of the 
mailer of the ihip. When the ihip comes into port, 
does the prize-maftcr demand them ?—no, that was not 
done; they are brought in fome days afterwards by a 
perfon of the name of Smith, who defcribes himfelf as 
the agent of the agents of the captors. If, therefore, 
any papers were kept back, it is A fault of which the 
captors have no right to complain ; there is an end of 
any objeftion that can proceed from that quarter, as 
to an unfaimefs in the production of the papers. But 
thefe papers are fuch as the mafter could not have any 
intereft in withdrawing; ai^d, therefore, there is not 
much in the fubftance of the objeClion. The account 
given by th6 mafter is, that the veiTel failed from 
“ Marennes, in France, in the month of March laft, 
where ihe was chartered to proceed in ballaft to Ro^ 
** cbelltf Acre to take on board her prefent cargo; that 

the 
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the fait! (lup failed from MarenneSi afortfaid, on tlie 
** 2 8th of March lafl:, and arrived at RiKbelle on the i ft 
“ of April following; and in the fame month began to 
“ lake on board her prefent lading, and completed 
“ the fame on the 13th of following. That the 
“ faid (hip failed from Rochelle aforefaid, being her 
“ laft clearing port, previous to the capture on the 
“ 29th June laft, having been detained from Triling 

after her cargo was on board, by means of an em^ 
“ bargo by the French Government, and for Ibme 
“ days by contrary winds.” It is faid, that this was 
a very long time, and fo it is; and it is a long time 
which the Court is under the neceffity of allowing on 
account of the immenfe difficulties which are to be over¬ 
come. You cannot generally fend ftiips ftrom England^ 
and they muft therefore be procured as they may in 
ports of the enemy. This ftiip was chartered in an 
enemy’s port, and as there muft have been a good 
deal of previous correfpondence, it is not furpriftng 
that a conftderable time clapfed before the buiinefa 
was concluded. The fhip failed from Rochelle on the 
2ift June^ and was taken on the fame day. Now> 
the whole labour of the argument has been employed 
to fhew, that fome fraud or other muft be prefumed^ 
from the length of time which elapfed after the ex. 
piration of the licence. But what is the natural pre- 
fumption in this cafe ? why, that the party would not 
countenance an unneceffary delay, which muft be con¬ 
trary to his own direct intereft. This fumiflies a very 
ftrong ground to fuppofe„ that it was by accident that 
the ftiip was prevented from completing her voyage 
within the time expreifed in the licence. If ^ it could 
be (hewn, that the licence had been ufed before, and 
that the delay iii the prefent inftance arofe from its 
'previous ufe, or that there was any other fraudulent 

purpofe 
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purpofe to be anfwered, mod certainly, I ihould then 
call for more particular explanations; but as no fraud¬ 
ulent motive has been pointed out, 1 mud fuppofe that 
the party was not dilatory in furthering the completion 
of his own mercantile adventure. The only thing fug- 
gelled is the fad that the time limited by the licence 
had expired. That has been accounted for by the in¬ 
tervention of an alledged embargo. Shall I, under 
thefe circumllances, order the fad of the embargo to 
be ellablifhed by further proof, when it Is fo probable 
in itfelf, and load this table with French deciees and 
ordinances, which would, after long delay, in all pro¬ 
bability, lead to the fame conclufion at lad ? Looking 
to the local circumdances of the country in which the 
tranfadion originated, and to the condud of the French 
Government at that particular period, I think it 
my duty to dand upon the prefumption, that the em¬ 
bargo did exid, and to hold the parties entitled to 
reditution, paying the captors their expences, which 
I cannot refufe, where the parties are ading in appa¬ 
rent contravention of the literal terms of their licence. 
In fuch cafes His Majedy’s Officers have a right to be 
fatisded, and they are entitled, in judice, to be pro- 
teded in their expences. It is an inconvenience not 
ariling from capture, but from the prefent date of 
affairs, and from which the Court cannot relieve the 
claimants, however it may regret that they Ihould be 
fubjeded to it. The licence, I obferve, is only to 
bring a cargo of brandy, and as there are other goods 
on board, thofe goods mud I>e condemned, as the per* 
miffion is limited to the brandy. 
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CATHERINA MARIA, Brathering. 

^HIS was the cafe of a veflci under Mecklenburgh 

colours, which was captured on a voyage from 
Ro/iock to LiebaUi with a cargo of wine and brandy. 

Judgment. 

Sir William Scott .—I can have no doubt that this 
vefTel is liable to condemnation under the Order in 
Council, which prohibits all trade between ports from 
which the Britijh flag is excluded. Proteflion is in¬ 
deed contended for by virtue of a licence found on 
board at the time of capture, permitting a velTel, bear¬ 
ing any flag except the French, to fail in ballaft to any 
port in the Baltic or the White Sea, for the purpofe of 
bringing a cargo from thence to this country/ But that 
will certainly not enable the veflel to carry a cargo 
the port of the enemy. The ulterior branch of the 
voyage, the voyage to this country, is that alone where¬ 
in the veffel is permitted to carry a cargo by the terms 
of this licence, and having been captured with a cargo 
on board during her voyage to the Ruffian port, it can¬ 
not be faid that flie is to derive protedion from it. 
There w'ouid be an end of the Orders in Council, 
by which the trading between the ports of the enemy 
is prohibited, if their efFefl: could be taken ofl^ by pro¬ 
ceeding to fuch ports with cargoes, with the oflenfible 
purpofe of an ulterior voyage to this country. It has 
therefore been made a general condition of thefe 
licences, that a veflel on her voyage to the enemy’s 
port (hall go in ballafl, unlefs flie is proceeding from 
fome open port. And although it has been argued, 
that the firft branch of the voyage is of fubordinate 
confideration, I cannot take upon myfclf to overlook 

this 
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tius confideration, and to fay, that a licence permit¬ 
ting a relTel to proceed to an enemy’s port in ballad 
ihall extend to the prote£):ion of a velTel proceeding 
thither with a cargo. If, as it has been obferved, the 
objed of obtaining naval ftores from Rt^a is of fuch 
high importance to this country as to overcome every 
other confideration, the terms of thefe licences may, 
upon proper reprefentation, be altered by His Majef- 
ty*8 Government; but it is not within the competence 
of tide Court to make fuch alterations, or to relieve 
the claimants, by giving to the terms of a licence an 
imerpiretation evidently not within its meaning. 

Then again it has been urged, that the French autho¬ 
rities at Rejiack compelled the mailer to take this cargo 
on board. 1 mud obferve, in the fird place, that this 
fuggedion comes out in a manner not much calculated 
to infpire implidt confidence in the mind of the Court; 
but were it otherwife, fuch an excufe can never be. 
admitted. What is to become of thefe Orders in 
Council if the enemy, by the mere introdudion of a 
force which the mader of a merchant vefiel cannot 
refid, is to defeat their operation ? force would in all 
cafes be employed, and in many cafes collufively. In 
every indance in which the neceilities of this country 
might require the introdudion of Rvjftan produce into 
the ports of England^ the enemy would derive a con¬ 
current advantage by the transfer and circulation of 
his own commodities. 1 am under the necefiity of 
confidering the vefiel, therefore, as captured on a 
yoyage which by tto laffitujle of interpretation can be 
brought within the terms of the licence by which alone 
it could be proteded, and the plea, tlkt the cargo 
was taken on board by compulfioxi, being in its own 
tfiture ihadmifiible, the cargo cannot be exempted 
ifirom tlie fate of ihip. : ^ 
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CARL, Berlin. 

was the cafe of a veflTel in ballaft, which was 
captured on a voyage from Loutfa to Cronfladt. 
A claim was given by a Britijh houfe of trade, fetting 
forth, that in the month of Auguft 1808, and alfo in 
the months of February and May 1809, they had 
procured licences to proteA various Chips engaged 
in importing cargoes from Rt^ia to this country; 
that the licences were forwarded, foon after they 
were procured, to their agent at Feierjburgi but 
that, owing to the difficulty of proeming veflels in 
the Rujftan ports, fome of the licences obtained in 
Augujl 1S08 remained at the end of the feafon 
in the hands of that agent, and among others the 
licence on board this veffel; that in M(iy or June 
1809 they were infoimed by their agent, that he had 
engaged the Chip Curl, then in the port of Loutfa, to 
proceed from thence in balUft to Cronfladt, to take 
on board a cargo which he had purchafed for their 
houfe, for the purpofe of proceeding with it to a BrU 
ttjh port; that they were fubfequently informed by 
their agent, that not having then received any of the 
licences procured by them in February and May 1809, 
he had, in order to fave the feafon, fent to Lmufa 
one of the licences procured in Augujl 1808, with a 
vie?v to protect the fhip from capture on her way from 
Loutfa to Cronfladt, 'JThe claim further fet forth, that 
it was the fixed intention of the Brtujh merchants, 
and alfo of their agent, that one of the licences, pro¬ 
cured in February and May 1809 (copies*of which 
were annexed to the claim) and which had actually 
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been forwarded previous to the capture, (hould be ufed 
to protect the fliip Carl on her voyage from Cronfladi 
to England $ but which of the licences would have been 
fo appropriated they could not fet forth, as it mud have 
depended on the time of their coming to hand. 


Judg‘Ment. 

Sir William Scott. —In any view of the cafe there can 
be no doubt that the captors were fully juftified in de¬ 
taining this veifel, as the licence found on board had ex- 
pi!;ed fcveral months before this tranfacHon took place. 
The licence permits a veflcl under any flag, except 
the French, to bring a cargo to this country from any 
port in the Baltic j and there is an endorfeinent on the 
back of it in thefe words; “ The annexed licence 
came to the hands of the underfigned, a Brtttjh 
fubjefl, now in this country upon commercial 
“ bufmefs, too late in the feafon to make the intended 
ufe of it; but having bought the LouifaA:)ui\t fliip 
“ Carl, which I have ordered here to take in a cargo 
of Ruffian produce for England, I have provided 
her with the documents for a free paflfage in ballad 
« from homfa to Cronftadt, not doubting to provide 
“ her writh a new licence for England, having advice 
of fuch documents taken out and obtained by my 
“ friends. I trud, therefore, under thefe circum- 
dances, a free paflage, and even protection, will be 
“ given, by all Britijh or allied cruizers to the faid 
“ fliip.” Dated St. Peterjhurg, 10(22 May) 1809. 
Such a datement the captors were judified in difre- 
garding; for certainly this Court, in confidering the 
application and ufe of thefe licences, has never laid it 
down that time is an ingredient of no confequence. 

And 
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And here I cannot help exprelTing my furprife, that 
the licences taken out for this particular trade are 
linuted to the period of fix months, as well on account 
of the length of the voyage, as the known faft that 
the ports of RuJJia are very ill fupplied with Ihipping, 
a difficulty which is frequently to be removed by ob¬ 
taining veifels from other ports in the Baltic, Thefe 
confiderations do, in my apprchenfion, form a ground 
for this Court to exercife an equitable difcredon in 
diftinguiffiing this clafs ui cafes from fome others which 
have been alluded to in the argument. For this Court 
will confider it a part of its duty to attend to the local 
circumftances and fituations of the different countries 
in which thefe licences are to be carried into effeft. 
Where there is evidently no fraud in the tranfa£lion, 
the Court will, in confidering this clafs of cafes, hold 
the rule lefs ftridlly than it would do relatively to 
tranfadions taking place in countries where the oppor¬ 
tunities of carrying adventures into effe^ are more 
obvious. Now, in the prefenc cafe, I aik, whether 
there is any thing like an indication of a fraudulent 
intention; it is furcly one fymptom of faimefs, that 
the agent (hipper puts on board this acknowledgement 
of the infirmity of the licence, and refers to one fub. 
fequentiy to be obtained in England for protedlion. I 
certainly fee fomething of negligence in the houfe here, 
in not making immediate application at the Council 
Office for a licence exprefsly for this particular fhip, 
the moment it was known to them that fhe was to be 
fent to Cronfiadt with this expired licence on board. 

But looking to the importance of this commerce, 
and the difficulty of maintaining it under the deficient 
fupply of navigation in the ports of RuJJia^ if I were 
to fallen down upon the parties penal confequences 
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for every trifling irregularity, it would be to put this 
important branch of the commerce of the country 
Jin 29tH, into a ftate of thraldom that muft amount to an utter 
extmaion of it. Under thefe conficlerations I think 
I am not ftepping beyond the equitable diferetion 
v^hich this Court is bound to exercife, in faying, that 
thefe licences convey a virtual protedtion to this veflel; 
and I fliall therefore reftore, on payment of the cap¬ 
tor’s cxpences. 


M. 30th, 
iSio. 


EUROPA, Schmidt. 


cecd"to ^ veflel Under Biemcn colours, 

'^^ich was captured in the river Tadhe^ on a 
Yadhe—con- voyagc from Archangel^ with an afltited dellination to 

d«mnauoa. Leith for ordcrs. In his anfwer to the feventh inter¬ 
rogatory, the mafter Hated that he had been under 
the neceflity of putting into the 7 'adhe, in confequence 
of the iliip having {truck upon a fand, and loft an 
anchor and cable; and that the voyage was to have 
ended at fome port in England, which he was to be 
informed of at Leith, where he was to have called for 
orders refpeding the port he was to proceed to for the 
purpofe of delivering his cargo. 


Judgment. 

Sii W, Scott .—This fhip, which had failed from a 
Rujfxan port, with a 'profelTed deftination to London, 
was captured in the ns&cTadhe, The excufe fet up 
is, that the veflel had fultained damage, and W'as in 
want of repair; but this certainly is an excufe, 
which, if it were to reft only on the averment of the 
mafteT;, could not fafely be relied on* Suppoftng 

it 
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it to be true that the original deflination to this country 
has been altered in confequence of a vis major, it is 
iinpoffible to confider the fa6l as fufficiently eftabliflied 
by the mere averment of the perfons on board. 
For although the demand of further evidence may 
prels hard in particular inftances, the fituation in which 
this Court would be placed in receiving fuch cxcufes 
in other cafes, from the very perfons who, if there be 
anyfraud in the cafe, are theparfies to that fraud,renders 
the precaution indifpenfable. The mailer of this veflel 
fays, that on his arrival at Leith he was to write to a 
refpedable merchant of this town for further orders; 
and if thi& flatement is corre^, that gentleman is pro¬ 
bably m poffeffion of correfpondence which will af¬ 
ford the claimant an opportunity of proving his cafe 
by evidence not coming folely from the raafter him- 
felf. The mafter fays, that “ he intended to look for 
convoy off rhe coaft of Norway, and not fucceeding^ 
edged off for Heligoland ; but before reaching that 
place a jiale of wind came on which forced the veffel 
towards the Tmlhe^ and being thick w^eathcr ffe ftruck 
upon a fand, and afterwards can^e to an anchor, but 
her cable parting flic fleered for the Tadhe, in order 
to go tohekduardenio repair the damage flie had fuf- 
taincd,andtoget an anchor and cable.” Allthcwitneffes 
ftate th It there had been a gale of wind ; but I have 
to regret that there is no information before the Court 
refpeding the aflual ftate of theveffel,and I (hall,there¬ 
fore, allow further proof of the deflination to this 
country from fuch evideifce as the Bntijh merchant, 
vouched by the mafter, may be able to fupply ; and 
alfo a commiffion of infpeflion to afeertain the con¬ 
dition of the (hip. 

Ultimately condemned, upon failure of e^denceof 
a deftinaiion to this country. 


The 
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Fib aoth, 
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jc». i6th, SPECULATION, Eberhard. 

Judgment. 

Licence on W, Scott .—This Ihip^underLu^^if colours,wascap. 

intenrted^toTa turcd Oil a voy Egc from Copenhagen to Rtga,m ball aft, 

tSd-ll’o u'l- ^ licence on board, which does not appear to refer 

any manner to this velTel as it is not indorfed,and the 
—intention to name of the Ihip is not to be found in the body of the 
tiit tll!mv’’ JlSrt licence. I'heCoui t is extremely unwilling to be rigorous 
—condemnation, j jj refpcft to the application of licences to the veflels which 

they are intended to proted;. But they muft, in fome 
fpedfic manner, be fo applied ; and I cannot take the 
mere averment of the faft by the Briiijh claimant to 
be fufficient. In this cafe a licence was found on 
board at the time of capture, and prtma facte it might 
be taken as intended to be applied to this veflel: 
but the fad: may be otherwife. For inftance, the licence 
may be going for the protection of fome other veflel, 
to which it is to be applied, and it would be impolli' 
ble to fay, that the mere circumftance of its being on 
board the veiTel that conveys it fhall be fufficient for 
her protedion alfo. 

There is nothing in the prefent cafe to flicw that 
this licence was intended by any of the parties 
to be applied to this veiTel. All that appears is, 
that the owner of the Ihip at Kamhurgh is fending 
this licence to his correfpondent at Riga^ telling him 
that he would fend inftrudions for its application; 
and direding him to let this ihip on freight, or in 
failure of that, to put her up to fale. His words are 
thefe: “ I hereby take the liberty of cnclofing you a 
“ licence at your difpofal, having to>day an oppor- 
“ tunity for fending you the prefent. I hope it will 
foon reach you, and I will write further to you on 
this fubjed by poft.” And in another letter on 
^ board, addrefted to the fame perfon, he fays, The 

“ bearer 
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“ bearer hereof is Captain Eberhardt commanding 
“ the fhip Speculation j have the goodnefs to procure 
“ him as good a freight as poffible, in order that this 
undei taking may render me a good profit. If I 
could get 9,500 or 10,000 R. D. Hamburgh banco 
** nett for the (hip, I fhould be inclined to fell her 
again, for which purpofe I hereby empower you to 
“ do fo.” Here, then, are very (lender grounds whereon 
to infer that this licence would have been applied to 
this veffel by the correfpondent of the owner at Eiga, 
But if we had got that length, would that be fufiicient? 
I am of opinion that it would not. Licences are 
granted by the Government of this country on a pro- 
fpe£l of reciprocal advantage to the government 
which grants it, and the foreigner who receives it. 
The permiflion of going from one port of the 
enemy to another requires that the veffel (hall 
be going thither for the purpofes of Bnttjh trade. 
Now It cannot be argued that fuch was the intention 
of the parties in the prefent cafe, becaufc no fuch 
voyage was in contemplation, for, on failure of ob¬ 
taining a freight, there was the alternative puipofe ot 
felling the (hip at Riga, There muff, in all thefe 
cafes, be an intention conformable to the objeds for 
which the licence has been granted. Parties are not 
to take advantage of the permiflion to proceed to the 
port of the enemy, without an engagement that the 
veffel is proceeding thither for the purpofes ot a trade 
immediately conneded with this country; for furely 
licences cannot be prefumed to be granted for the pur¬ 
pofe of carrying on the enemy’s trade, without any 
ulterior view to Britijh ufe and advantage. Here, 
therefore, is a total failure not only in the application 
of the licence to this particular veffel, but alfo in its 
effed, feppofing it had been fo applied to a veffel 
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proceeding to the port of the enemy for fale. Then 
comes the queftion, whether, throwing the licence out 
of the cafe, this veffel would be fubjed to condemna¬ 
tion ; and it is argued, that being a prize velTel, pur- 
chafed by a neutral of the enemy, Ihe is entitled to 
all the privileges of a neutral veffel, and at liberty to 
proceed m ballaft from one enemy’s port to another. 
If that were the only circumftance in the cafe, it might 
be fo; but it is to be remembered that this veffel was 
purchafed by the neutral in a blockaded port, where 
a traffic cannot be allowed ihips more than in 
goods, and confequently the transfer is illegal. In the 
next place, if this veffel was piocctdiiig to Riga to be 
fold, I am of opinion that this would be in itfeif a trad¬ 
ing in contravention of the Order 7th Januaryy and 
therefore the fliip would be liable to confifcation# 


Mo>.h iji'i, 
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COUSJNE MARIANNE, Dfeoer. 

^I'^HIS was the cafe of a veffel under colours 

which was captured on a vojage frem Boutdeaux 
toLo«t/ow,and claimed as protected,under a licence per¬ 
mitting Meffrs. Wombwell and company and other Bri~ 
tijh merchants, to import a cargo of enumerated goods 
into Plymouth for payment of the duties, and then to 
proceed on to a port in the Baltic* The words, “ to 
w'homfoever the property may appear to belong,*’ not 
being inferted in this licence, the queffion was, whe¬ 
ther certain parts of the cargo, which belonged to 
French njerchants, were proteded under it. 


Judgment. 

Sir PF. The queffion in this cafe is, whether 

the propel ty of thefe goods, veiled in the.flr//^ con« 

fignce 
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fignee at the time of capture, for this Court has never 
yet reftored the property of thjc enemy, except in thofe 
inftances where the words, ** to whomfoever the 
property may appear to belong,” are introduced into 
the licence. Where thofe words occur they have been 
held to exclude all enquiry into the proprietai y intereft; 
—but they are not to be found in the licence on board 
this velTel, and the Court, therefore, is not at liberty 
to depart from the general rule. 

It is a fettled principle in this Court that in order to 
conftitute an effedlual transfer ot the property there muft 
beeitheran orderfor the goods,or an acceptanceotthem 
by the confignee, prior to the capture. If the capture 
takes place, where no older has been given, and be¬ 
fore the goods have been accepted, they mult be con- 
fidere 4 as the property of the perfons who have fo con- 
figned them. In this cafe, therefore, the Court has 
called for evidence to Ihew, whether any ordei had 
been given by the Bnttjh merchants, or any a6l: done 
by them in the nature of an acceptance before the 
capture. It is not pretended by the claimants, that 
any fpecific order was given for thefe goods, but an 
affidavit is now introduced purporting tliat the manu¬ 
facturers at Valenciennes knew the quality of the goods 
wanted by the houfe here, and that it was underftood 
they were to make their ffiipments, without wait¬ 
ing for orders. I certainly cannot conceive that any 
iuch underftanding could impofe upon the parties 
here an obligation to accept goods to any quantity, as 
well as of the fpecihe quality \ but what makes this 
account the more unfatishiCiory is, that the fliipraent 
is not made by the manufacturers at Valenctehnes^ but 
by a houfe at Pans ; and how are the parties here 
to be bound by their aCl? The courfe of trade referred 
to in this affidavit does not apply to the houfe at 
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^The Ptfr/i, but to the manufacturers at Valenciennes. 
MaHjanIf. If, however, the fhipment had been made by the 

*■-—manufacturers themfelv^, the queftion would ftill 

1810^**’’ remain for the confideration of the Court, whether a 
general order to (hip goods of a certain quality would 
impofe upon the parties a legal obligation to accept 
goods of that defcription to any quantity. In order 
to (hew that the parties here have a veiled intereft in 
the property, it muft be (hewn that they were imder a 
legal obligation to accept thefe goods ^ their arrival. 
Now I have no idea that thefe^ppers,' putting their 
charader as alien enemies out of the queftion, could 
have compelled the Brtujh merchants to a fpecific 
payment for thefe goods. There might exift an ex¬ 
pectation on their part that they would be accepted and 
paid for; but there was no legal obligation gn the 
Brittfi merchants, and therefore unlefs it had been 
(hewn that there was fome aCt done by them in the 
nature of an acceptance of the goods prior to the 
capture, I cannot but be of opinion that the legal pro¬ 
perty ftill remains in the enemy, and confequently, that 
this portion of the cargo muft be condemned, as not 
being protected under the words of this licence. 
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was a queftion on the effeO: of an attefted 
copy of the original licence under which the 
brandies on board this velTel were to have been im¬ 
ported into Hull, from Charenie ; the veflel having 
failed from B^^deaux, There was a further quedion, 
whether the licence l^ng for a cargo of brandy^ and 
the original having been ufed for 289 puncheons, 
which were (hortly after forwarded fiom Charente to 
HuV, in the Johannes Von Letten^ this copy of the 
licence could enure to the protedion of the goods on 
board this fhip, being the other part of the original 
cargo intended to have been brought in one veiTel 
from Charente when the licence was obtained. The 
claimants Ihewed that the cargo was purchafed on 
their account, and ready to be fhipped when the 
licence was applied for, but that they were unable 
to make the Ihipment at Charenie, as the foreign veffels 
in that port were under fequeftration, and the Goede 
Verwagiing, which was chartered for the p^pofe, had 
been prevented by the French decrees ifom going 
thither. That under thefe circumftances they fent 
on this portion of the cargo over-land to BourdeauXy 
where it was Ihipped in the Vrow Cornelia^ and the 
fequeftration being in a few days after taken oft from 
the Johannes Von Letten^ then at Charente, they 
availed themfelves of the opportunity to (hip the re¬ 
mainder dire^ from that port. 


Mardi 14th, 
i8i;o. 


Licence to bring 
a cargo in one 
veflel—fuffiaenC 
to protett the 
fame cargo ihi]- 
ped on board two 
vefleh, one of 
them having-onljf 
111 attefted cop]r 
on board, and 
having taken in 
her portion of 
the cargo in an¬ 
other port. 


A A 4 


June- 
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JlTDGMENT. 

Sir Scott ,—In the ufe and application of licences, 
the Couit will not limit the parties to a literal con- 
ftrudlion. It is fufficient that they Ihew under the 
difficultii^s of commerce that they come as near as 
they can to the terms ot the licence ; and where that 
is done, the Court will not prevent them from having 
the entire benefit intended by His Majefly’s Govern¬ 
ment. If 1 did not adopt this rule, I fliould inhid; a 
fevere wound upon Britijh commerce^'^n which no¬ 
thing can be farther from my i||clinati6n ; and if' the 
cruizers expert a more rigid confIru£tion of licences 
from me, they will find themfelves difappointed. 
Wherever I am fatifrfied that ilure is no bad faith in 
the parties, and no undue extei fion of the terms of a 
licence beyond the meaning of the Council Boaid, 
any little iniormaliiies, or any tiiiling deviations, (hall 
not injure them. 

It appears that in the prelent infiance the licence 
was granted to import tliefe brandies into this country 


from Chaunte ; but, for the reafons ftated in the 
affidavits, it is fliewii that there was an impollibility of 
biinging oat the cargo fioin that port, and confe- 
quently thjg poition of it was very w'arrantably for¬ 
warded from Bourdeaux^ to be exported from thence; 
for it is known that in the prefent ftate of France, a 
merchant is often unable to tell from what port he can 
Ihip his cargo. 

It was put upon the parties to prove that the 
goods ordered from Charente are the fame goods 
that were,put on board this vefTel at Bourdeaux} 
and it is faid that there is reafon to fufpedf that 
this is not the cafe, as the charge of warehoufe 
rent is not in the invoices. 1 fhould have been 


Harried 



, HIGH COURT OF ADMIRALTY. 

ilartled if it had. It is not ufual to introduce fuch 
a ch?rge there, and I do not fee what motive there 
could be to attempt an impohtion on the Court in this 
part of the cafe. The only quedion, therefore, to 
which it is neceffary for me to dired my attention is, 
whether there has been any fraud upon the Govern¬ 
ment, in the application of the licence or in the ufs 
of it. 


m 


ru 

V»ow 

Coi^JIK&U. 


■March 14^1, 
iSxor. 


Mr. Corlafs and his partner, in Torkjhire, arc 
great dealerSji^jMSwl there are other dealers concerned 
in this tranfafllbh, but ^t to the fame extent. Thefc, 
through Corlafs, order a particular quantity of brandy, 
and he fays he has ufually half the quantity in the 
Ihip, and this affertion I have no reafon to queftion; 
they make application for a hcence for this conjoined 
cargo, of which Corlafs has the foperintendance," he 
having what is equal to all the reft, and the formal 
bulinefs is done through HcJgson, whom I fuppofe 
to be a broker. Application is thus made to the 
Council Board, and they obtained a licence for the 
cargo to be imported into this country in the 
Goede VerwagUng, or any neutral veJfeL What is 
tlie fair conftrudtion of this licence ? Certainly, that 
they might import a cargo fufficient in bulk^ to ftow 
the Goede Verwagting full, or any other neutral mer¬ 
chant ftiip. If they, under cover of this licence, 
had imported in two veftels what no one mercantile 
vcftel in the port of Charente could hold, it might be 
conftdered as a fraud ; but the whole quantity, it has 
been ftiewn, is not beyond the capacity of veifels 
frequently failing from that port. Upon the fsdth of 
this licence thus obtained, orders were ^ven by 
Corlafs to his agents in Frame, for a particular 
quantity of brandies for others and for himelf, fuf- 

ftcient 
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ficieut to fin Up the meafure of the veiTel, and under 
fuch a licence he had a right to have what would hll 
up any fuch a veflel as the Goede Verwaping, 

It appears that the Goede VerwagUng^ under 
the prefent difficulties of commerce, could not get 
admiffion at Charente^ in confequence of which delay 
the licence expired. In this diftrefs, the parties apply 
for a new licence to import the brandies in another 
fhip; not for a ihip of any particular dimenhons, 
for they muft be content with wh^^ey could get, 
and they fend a fhip which| having'only a copy ot 
the licence, could not proceed to the place of deflina- 
tion. It then became neceffary to adopt other means; 
and what do they do ? They take the Johannes Von 
hetten<t and in that they put a cargo confiding of a 
portion of thefe goods, under the protetlion of the 
licence itfelf, and they provide a certificate that the 
Vrow Cornelia put to fea from Bourdeaux^ having on 
board a copy of this licence, with 300 puncheons, 
another portion of the intended cargo, and fo forth. 
Thus documented thefe veflels openly avow that two 
are to be fent; and thus the parties edablidi their 
good faith and integrity by the mod ingenuous dif- 
clofure of the whole tranfa^tion. 


The applicadon to the Council Board was for per- 
miffion to bring a cargo, and if a proper fhip could 
not be got, which is a matter likely to occur under 
the prefent difficulties of commerce, it is fit that they 
fhould be at liberty to put^that 64rgo on board two 
ihips; to fay that this is a fraudulent ufe of a licence, 
u not corr^. The quantity the Government looked 
to; tWisthe matter to be confidered; and if the 
quantity in two fhips be only equal to what might 

have 
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have come and ivas intended to have come in one, 
where is the fraud? If you do not prove that the 
quantity has exceeded the intention of the grantor, 
you prove nothing. Under thefe circumftances, 1 
think the parties are perfedly entitled to the reftitu* 
don of the property, as I do not fee any obje£don 
to the propriety of their condud. 
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licence expired 
in conlequenre 
of embargo in 
enemy’s port— 
«m proof of the 
idt.ntity of the 
tnnia^tion 
held to be t lub- 
(ifting licence, 
after government 
had ceafed to 
grant fuel) 


JOHAN PIETER, Schwartz. 

^^HIS fhip was captured on a voyage from Charente 
to Newcajile with a cargo of brandies, having 
failed from Charente on the 23d Fek j8io. Claims 
were given in by Brittjh merchants for the Ihip and 
cargo, as protected by a licence on board tne vtlfel, 
beaiing date 2yih. April 1808. In the claim for die 
cargo it was ftated that the Ihip had been chartered 
by the Brttijh claimants, and fent out in April 1808, 
for the purpofe of bringing away a cargo of brandy 
on their account from Charente^ where (he arrived in 
tjie month of June following, but was immediately 
placed under an embargo, by which fhe was detained 
till Feh, 1810, and the cargo which had been ordered 
by them, and was at the time of her arrival 
ready to be put on board, was continued in warc- 
houfes until Feh, 1810, when it was permitted to be 
laden. 

On behalf of the Captors —it was contended, that 
the licence having expired it could not be held to 
protefl the voyage, unlefs it could be (hewn that 
this was the identical tranfadHon in contemplation 
when the licence was obtained, and that its progrefs 
had been interrupted by obftacles not within the 
control of the parties themfelves—^That the goods were 
not even put on board till a very long period after 
the expiration of the licence, and in that refpe£f the 
cafe difiPefed from thofe which had hitherto prefented 
themfelves to the notice of the Court. 


Juoo. 
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Judgment. 

Sir py. Scott ,—The leading principle 'which the 
Court has laid down for itfelf» in coniidering thefe 
cafes of licences, is this, that wheie there appears to 
have been no fraud, either adual or meditated, the 
Court v/ill drain every nerve to relieve the parties 
from thofe difficulties to which they are fubje^led by 
the caprice and violence of the enemy, and the un¬ 
precedented date of all commercial tranfadions. In 
doing this it is content to take the quedion upon the 
evidence arifing from the cafe itfelf, without calling 
upon the parties to difclofe the whole courfe of their 
commercial correfpondence with the enemy. Where 
the Court is fatisfied of the identity of the tranfa£lion, 
and that all fair diligence has been ufed in order tp 
its completion within the time preferibed, it will 
look no further. It will not call upon the parties 
for the production of unnect flary and oppreffive proot. 
If the embargo is ftiewn to have exided, it will not 
call upon them to explain from wdiat motives the 
government of France has from time to time varied 
its policy with regard to the fmall portion of foreign 
commerce that it retains. 

In the prefent cafe, I think, there is as much 
evidence to found a prefumption of fairnefs, as 
the Court is in the habit of requiring m ordinary 
cafes. It is unneceffary for me to go through all 
the evidence from which 1 draw this concludon; 
and I fhall content myfelf with expreffing my perfeCf 
conviction that thefe are fhe identical goods intended 
to be brought to this country at the time when the 
licence was obtained, and that the integrity of the 
tranfaCtion cannot be impeached. 

1 have only, therefore, to determine, whether it is in 
the power of the Court to confider this as a fubfiding 

licence. 
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The licence, after His Majefty’s government has ceafed to 
grant licences of this drfcription, and 1 think it ought 
■' ' ' ^ — to be fo coniidesred. 

Where a party has, through his own laches, 
fuffered his licence to expire, he has no right after 
Government has changed Its policy, to call upon 
the Court to give it new life, and to awaken it from 
that ftate in which it had flept for months and years* 
But where a licence has been fairly a£ted upon as far 
as the party was enabled to proceed, the Court is 
not called upon to put the tranfaftion in motion, but 
to proted its progrefs; and, I think, fuch a cafe is 
fully entitled to that protection which it would have 
derived from the licence at the time when it was put 
in operation, and was impeded by extraneous circum- 
ftances. This is no novel principle: it is the applica¬ 
tion of the common and known rule of law, nunc pro 
tunc. The Court will accept that as done now which 
would have been done before, but for infurmounlable 
difficulties ; and I fhall, therefore, reftore the fhip and 
cargo, fubje£t to the captor’s cxpences. 
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JONGE FREDERICK, Cloass£N. 

was the cafe of a veffel under PruJJian colours, 
which had failed fn m London for OJiend, under 
a licence to proceed with a cargo of Brittjh manufac¬ 
tured goods, &c. to any port between the Ifland of 
JValchercn and Boulogne. On her way to Ofiend thft 
Ihip was driven by ftrefs of weather into Nieuportf 
where her licence was deftroyed to prevent feizure by 
the officers ()f the French Government, and applica¬ 
tion was made for permiffion to land and difpofe of 
the cargo there, but it was refufed. Under thefe cir- 
cumftanceSjthe agents of ihtBnUjh merchants received 
direftions from England to fend back the fhip with her 
cargo to this country, and on her return Ihe was cap¬ 
tured and brought in for adjudication. In the claim it 
was Rated, that the BrittJh merchants, in order to 
avoid any inconvenience that might arife from the 
deftrudion of the licence at Nieuport, had applied for 
another licence, permitting the veffel to return with 
the cargo ffie had carried out; and this fecond licence 
was annexed to the claim. 


May toth, 
1810. 

1 iccn.e to pro- 
cc dirom thik 
comtrywith a 
caj^o, luflicient 
to protedt the 
ve^l returning 
with the Tame 
cirgo, having 
bten prevented 
from delivering 
in the enemy a 
port 


JUDGM>^NT. 

Sir William I have no doubt that the licence 

to return is unncceffary in this cafe, the mailer having 
found it impoffible to difpofe of his cargo in the port 
of the enemy to which he '^as dellined when the firft 
licence was obtained. Becaufe the permiffion of His 
Majelly’s Government having been granted to export 
this cargo, the original licence mull be fufficient for 
Ihe protedion of the Ihip and cargo, not only evndo 
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but redcundoy where the original purpofe has been 
defeated by the elements or the adt of the enemy. At 
the frime time, in order to entitle himfdf to thi.s bene¬ 
fit, it is abfolutely necelTdry that the cl ’iiiiaiit fliould 
fliew, that thefe are the identical goods that were car¬ 
ried out, and that no others were taken on boat d in 
the enemy’s port. But as there i.s no paiticulai realon 
for any fufpicion of fraud in this cafe, the Court will 
content itfelf with an aifirmaiae on oath that no other 
goods were taken on board the veflel. 

Relloied. 


EUROPA, SUNDBLRG. 

^JpHIS was the cafe of a vefl...l under Dantzk colours, 
which was captuicd on a voyage from Riga to 
London with a cargo of hemp and iron. The fhip and 
cargo were claiiiitJ as proteded under a licence, and 
it was argued on the part of the captois, that the vef- 
fel having been captured to the welhvard of tlie Texcl, 
fhchad violated an important coiulilion of the lictnce, 
by which it was piovided, that il any part of the 
import cargo fhould confifl: of naval (tores, and be 
deftined to any port fouth of Hidi, the veffel fhould 
proceed to Leith or Dundee, for convoy, and conle- 
quently, that requilition not being complied with, the 
parties could not claim protedion lor their propeity 
under the licence. 


For the Claimants it was contended —That a licence 
for the hemp was unneceffary, as it Was fully proteded 

3 by 



HIGH COURT OF ADMIRALTY. 


359 


The 

£tKOi>A. 


Man-h ijth 
1810, 

Judgment. 

Sir iVtlliam Scoti .—I am perfectly clear, that if this 
cafe ilood upon the licence alone, the fhip and cargo 
inufl: be condemned, as there has been a violation of a 
fundamental condition of the licence, without which it 
cannot have effeft, unlel's it were fliewn, that from ftrefs 
of weather, or foine other infurmountable obftacle 
the condition could not be complied with. Where 
that, indeed, is the cafe, the Court would take upon 
itlclfto do that which it niiifl; prelame the Govern¬ 
ment would have done under the known rule of law, 
that no perfons can be bound to impoflibilities. No 
impoflibility is fuggefted in the prefent cafe; but I 
think there is a good deal in the argument, that the 
Order of 4th February 1807 is fufficient for the pro- 
teflion of the hemp, and confequently of the vehicle 
that conveys it, as that Order permits the importation 
of hemp and other enumerated articles, in neutral 
veflels, from any port not under blockade. I can by 
no means accede to the pofition, that becaule the par- 
lies had recourfe to the protection of a licence, there- 
Ibre the Order in Council is fuperfeded, Suppofe 
they had oveilooked the Order in Council, it is not 
the left, impeiativc upon the Court, and I cannot over¬ 
look it. The hemp, therefore, mull be reftored; 
but as a fubftantive condition ot the licence has been 
violated, it is vitiated in totOy and cannot cnuiv to the 
protection of the other part of the cargo, which is not 
within the Order in Council, and therefore 1 fhall 
condemn the iron. 

VOL. I. B B 


by the Order in Council of the 4th February 1807, 
and that the licence applied only to the iron, which 
did not come within the defeription of naval (lores. 
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CORNELIA, Ronsi. 


JlTnOMLNT. 


SIR William I’his is the caic of a Pruffian 

tu dr' whicli was captured on a voyaprc tram Boulogne 

iO' Ij'f ' I lull 111 to Varel in ballatl, and aflferted to be going thither for 
’ the purpofc of bringing a cargo to this country, under 
a licence permitting a vcffel bearing an) flag, except the 
French, to proceed with a cargo of enumerated articles 
to any port of this kingdom north of Dover* The 
queflion hn my determination is, whether or not this 
permiflion is to be confidered as a fufficlcnt protedion 
for the veffel on her way io the port of lading in bal¬ 
lad, this licence being exprefled in terms which look 
only to the voyage from the port of lading to this 
country, as it does not contain the ufual claufo, per¬ 
mitting the vclfel to proceed to the port of lading in 
ballad. I confefs that 1 fliould be inclined to hold 
that it is a fudicient protection under fuch circum- 
fiances; but it would only be indircClly, and by an 
c.'.i’cnlion of the terms of the licence, that the Ihip 
cou! 1 be fo protecled, and therefore I mud have the 
cleared proof that die was aClually proceeding to the 
port of Varel^ for the exprefs purpofe fpecified in the 
Lcence. 


Subfequently condemned on failure of proof of the 
intention of proceeding to Vurel for the purpofe of 
bringing a cargo to this country. 
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SARAH MARIA, Marctrand. 

JiJDGMrNr. 

J^IR William Scott .—This is the cafe of a vcfTcl laden 
with wlieat, and bound on a voyage from Maremics 
to Lo 7 i(lon^ and claimed as proteded under His Ma- 
jefty’s licence, which expired on the 28th Jatiuaty 
181 o, tlic velfcl not having cleared out from the French 
port until the 24th Maicb, 

I mud heie take the opportunity of obfciving, that 
it is not merely JVom a tendernef, for the hardfliips to 
which Britijl) merchants are expofed, but from a dup 
attention to the policy of the Government, under the 
knov^n fad of an exifting fcarcity of grain in this 
country, that the Court is difpofed to give theutmoft 
died tothtie corn licences, and to exped, that on the 
part of the captors no imntcelfary difficulties vail be 
thrown in the way of reflitution, when the moil fatif- 
fadory infoi mation has been ofl'ered tlicm by the mer¬ 
chants of this country, llie Couit has, in other 
initances, extended the lime for licences, on account 
of impediments a tiling in the ports of the enemy j and 
Ilis Majefty’s Government has in thefe cafes fek die 
fame ncceflity. Succeflive Order*' in Council ha\e 
extended the peiiods lor the expiration of licences for 
the importation of grain,i where impediments have 
^rifen to prevent their being canied into efted foontr. 
This is a fad of which the captors can hardly l^avc been 
ignorant. Nor can I conflrue the intention of His Ma- 
jefty’s Government fo narrowly as to fuppofe, as has 
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been fugge/led, that the impediments in the contem¬ 
plation of the Government were folely thofe attend¬ 
ing the clearing out of the veflels from the enemy’s 
ports. The indulgence muft embrace alfo the diffi¬ 
culty of procuring (hips for the purpofe, and all other 
iiifurmountable impediments, of whatever defeription. 
In the prefent cafe the caufe of the delay has been ex¬ 
plained ; but as this licence is out of date, it is fug- 
gefted that it may have been ufed before, and it has 
been urged againfl the claimants, tha: they have not 
negatived that imputation. I fhall certainly not require 
that to be done; where there is nothing to raife a fuf- 
picion of fuch an abufe of the indulgence, 1 will not 
lay fuch an onus upon the Britijh merchant. This is 
the firft cafe in which I have had an opportunity of 
delivering my fentiments on this fubjeft, and I wifli 
them to be attended to by captors. As it is the firft 
cafe of this clafs, I fhall give the captors their cx- 
pences; but I wiffi it to be underftood, that I will not 
do it in any future cafe arifing under the fame 
circumftances. 
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HENRIETTA, Torbiornsen. 

i8t-. 

^JpIIIS was the cafe of a DaniJIj veflel, proceeding L^curr fo.n- 
with a cargo of Rye from lummc to Leith, under f™*,,,'” 
u licence allowing her to import permitted articles into tiLiitlorrhi v( 
any port of this country north of Dover, but ultimately port, with an'u 
with the intention of going on to North Bergen with 
her cargo, alter paying the tonnage duties at Leith, and i-'r- 

obtaining j)eriniHion to go there if it could be had. «>• 


jirnoMENT. 

Sir IViUiam Scott .—I am inclined to think that this 
is a fair cafe on the part of the niaftcr, and that it 
would be narrowing the conllrudlon too much to fay, 
that a dellination to I ciih to pay tonnage duties is not 
a good execution of the licence. The licence autho. 
rizes the inij)ortation of a cargo into Leith from the 
port of the enemy, and the mailer fays he intended to 
go on to Bergen alter payment of the duties at the 
Britijl} port; but this intention mull be underllood 
with reference to the authority and pcrmillion of the 
Government of this country fiibfequently to be ob¬ 
tained. ido not fee how that ulterior purpofc can 
vitiate the licence for the voyage to Leith ; it is but 
fair to fuppofc, that on the arrival of the vcll'el there, 
application would have been ijiade to Government for 
a freflt licence to proceed to Bergen, Tt might not be 
poflible for the parties in a foreign port to obtajn the 
€xa(3: kind of licence that would authorize tlie con¬ 
tinuous voyage to Bergen, and therefore they divide 
the voyage, and proceed firll to a Btitijh port, avowing 
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the purpofc of going on to Norujay at the bottom of 
the licence. Had the vcffel been captured on the ulte.. 
rior branch of ihe voyage, with only this licence on 
board, the cafe would have been different; but Ihc is 
a3:ually proceeding to the port of Leith at the time of 
capture, and under a fufficient proteftion for that 
branch of the voyage. I fhall, therefore, reltorci 
allowing the captors their expences. 


NICOLINE, Niil.on. 


JunOMENT. 

gIR WiUhim 5rc//.—The queftion in this cafe is. 
Whether this iliip is cjililled to protedfion from 
the licence on bo. rd ? lor if not, as Dauijli property, 
the veffel \vill be fubjeft to condLiniiation. No prin¬ 
ciple, applicable to queftions of tiiis nature, is better 
founded in reafon and juftice than that all perfons 
trading under the protection of licences, are bound to 
act with the purefl; good faith, and the obligation is 
ill no degree diminiflicd w'hcre the privilege is granted 
to an enemy. Now, what is the cafe here ? The 
vcilel is permitted, by (he licence on board, to pro¬ 
ceed with a cargo of corn only, from Denmark to 
Norway^ fir ft touching at Leith to pay tonnage duties; 
but it turns out that a quantity of fire-arms of dif¬ 
ferent defcriptioL.i have been found ftow’ed away under 
the cargo. It is iinpolfible to fuppofe, that by grant¬ 
ing a licence to cany corn, it was ever intended by 
His Maj'jfty’s Goveriimf ..t to permit the tranfport of 
articles of tins’ nujcious clefcription from Denmark to 
the ports of Norway, which arc crowded with priva- 

teers^ 
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tecrs. I have no doubt that this breach of good faith 
anKHints to a total dcfcafancc of the licence, and con- 
fequenily that tlie fliip and cargo muft be con“ 
detuned. 


VOLFARTII, IIartino. 

was the cafe of a Pntfflan vcflci, wliich was 
captured on a voyage from Stettin to 5/. Pctcrbnrg, 
for tlic purpoic of bringing a cargo of tallow and hemp 
to this country from the latter port, under a licence 
which was on board the vefi'el at the time of the cap¬ 
ture, and which enabled her logo there only in bailall. 
'J’he mailer had a quantity of beech wood on board, 
which, in his depofition, he deferibed as ballaft, but the 
cabin-boy, in his evidence, Italcd it to be half a cargo. 

Judgment. 

Sir William Scott .—This is condu6l which it becomes 
this Court to watch with the utinofl: jealoufy. If the 
condition of the licence is fuch, that the vtflel is to 
proceed to the enemy’s port in ballaft, it is obvious 
that (he cannot be permitted to carry thither any thing 
that comes fairly within the defeription of cargo. Here 
is a certificate of origin on board, which in itfelf is 
fufficient to give that character to the commodities on 
board, and to fay, that indulgence is to be (hewn in, 
this cafe merely becaufc ’the amount of the cargo is 
only equal to half the tonnage of the (hip, is to fay, 
that the Orders in Council (hall be carried* into cfledt 
to the extent of a moiety only. 

Ship and cargo condemned. 
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Judgment. 

SIR JV» This is the cafe of a veflel which was 

captured on a voyage from Riga to Gotienburg for 
orders,and I am certainly by no means di^pofed to relax 
the rule prohibiting veiTels with licences to this 
country from going into any interdifted port for 
orders. When the capture took place, the ports 
of Sweden had become interdiOed ports to this veffel, 
under the order 7th January ; but it does not appear, 
that at the time when the veflel failed, the parties at 
Riga had any knowledge of the exclufion of the 
Britijh flag from the ports of Sweden ; that exclu- 
lion did not take place till the 24th of April, and 
this velTel failed from Riga on the 24th of May, 
There was, indeed, fomething of a rumour pre¬ 
valent at ^iga at the time that fuch was the ftate 
of things in Sweden, but not in fuch a (hape as would 
necelTarily induce an aHual belief of it; and I fliall, 
therefore, permit evidence to be brought in for the 
purpofc of Ihewing whether the fad publicly 
known at Riga when the fhip failed. 

Ultimately reftored, as it was not (hewn that the 
fad of the exclufion of the Britifh flag from the ports 
of Sweden was known at Riga when the ihip failed* 
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FRAU MAGDALENA, ILvnsen. 

Judgment. 

SIR William Scott. —This was the cafe of a Danijh 
velfel captured on a voyage from St. Pcterjburg to 
London^ under a licence, but with diredions to touch 
at Neujladt for orders. A claim has been given for 
the fhip as coming to London^ and for part of the 
cargo only as configned to a houfe of credit in 
this town. In fuppoit of this alTcrtion, a letter of 
advice is referred to, by which the Briiijh claimants 
fay, that they were empowered to difpofe of this por¬ 
tion of the cargo, and that they believe the voyage 
was to end in a port of this country, J 5 ut that is mat¬ 
ter of belief only. In point of fad they know nothing 
of the tranfadion, but from the letter on board, which 
is not fufiicient; for it can be matter of no great dif¬ 
ficulty for the foreign fliippers to write a letter to that 
effed to their correfpondents here, and to countermand 
it afterwards, if they fhould be able to difpofe of their 
cargo elfewhere. It is faid, that all the evidence in 
the cafe fupports the averment of an aduai deftination 
to London. That is not fo; the mafter was to call at 
Neujladt for orders, which might have been of a con¬ 
trary tenor, direding him to deliver his cargo in that 
port. 

It has been repeatedly decided, in cafes of 
blockade, and this clafs of cafes muft be decided by 
analogy to the rules of blockade, that a vellcl cjmnot 
be permitted to touch at an interdided port for orders, 
under a licence for a dired voyage to this country. 

This 
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This ib a rule which the Court has felt it neceflTary 
rigidly to adhere to, except in thofe cafes where the 
veffcl had quitted the intermediate port with the iden¬ 
tical cargo fhe had carried in, and was acTually proceed¬ 
ing for England at the time of capture. In ihofe cafes 
the prefumption that there was an intention of deliver¬ 
ing at the intcniicwiatc port was repelled by the fa6f, 
that the fliip had come out again with the fame cargo, 
and the Couit therefore relaxed the rule. The rule is 
founded not only upon the prefumption. that at the 
intermediate port the velfel might receive another 
deflination j but that fhe might actually deliver her 
cargo in that very port. The Court cannot enquire, 
nor has it the means of afeertaining whether there was 
any mala fd^s in the contemplation of the parties; it 
can merely look to the fact wdiether the vcflel was 
going to an interdicted port or not, and if fo, the pre¬ 
fumption of law muft be, that fhe was going thither 
for the purpofe of violating the licence. The fa£t may, 
in fome cafes, be otherwife, and the rule may at times 
operate with feverity upon innocent perfons; but it is 
a facrifice which muft be made to the general fecurity. 

In the prefent inftance the parties may, for any thing 
that appears, have intended to ad! hoiieftly, but they 
are doing that which inexprefs terms the law of this 
country prohibits, and I muft therefore hold this fliip 
and cargo fubje6t to condemnation. 
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ift, 
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Judgment. 

gIR Scott, —^I'his veflel was proceeding, at Touchirg at 

the time of capture, on a voyage from St, Pctcf'f- JirwjtriT’” 
burg to London, under a licence permitting her to come 
to this country after touching at a SwcdiJIj port for Rciiitutioii. 
orders; and it is the firft licence of the kind that has 
come before the Court. The general principle main¬ 
tained by this Court has been, that a veflel proceeding 
under licence from an interdi^,led port to a port of this 
country, is not at liberty to touch at another interdicted 
port for orders. But for reafons which have approved 
themfclves undoubtedly to the Government of this 
country, licences have been granted, containing the 
exprefs permiffion to call at Swcdijh ports for inftruc* 
tioa. It is the clear duty of this Court to uphold the 
intention of His Majefly’s Government, by granting 
to the claimants immediate reftitution ; and as the 
voyage has been defeated by the feizure, I fliall not 
allow the captor his expences, who with this licence 
flaring him in the face, had certainly no right to inter* 
ifupt this courfe of the tranfaCtion. 
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Judgment. 

^IR William Scott. —This is the cafe of a vefTcI navi¬ 
gating under PruJJlan colours, but in reality be¬ 
longing to French owners. The fliip was captured on 
a voyage from Bourdeaux to I^ondon, under a licence 
permitting her to fail under any flag except the French ; 
and the queftion is. Whether the Hup is entitled to 
proteflion ? The cargo, which belongs to other par¬ 
ties and is not involved in the queftion, has been 
reftored by confent. It has always appeared to me, 
that the exception of the French flag only is not very 
clear and intelligible; but if I am called upon to con- 
ftrue it, I am inclined to hold, that a vtflcl being 
French property was intended to be excluded from 
the benefit of the licence, although not accompanied 
wiih the formal charaderiftic of the French flag* 
Wherever, therefore, thefe words “ bearing any flag 
except the French” have prefented themfelves to 
the notice of the Court, It has felt the ncccffity of 
giving them a more fubftantive meaning, as excluding 
French interefts, and has held, tliat where French inte- 
refts clearly appear, the vefl'el cannot be proteded by 
the mere abfence of the French flag. If otherwife, the 
whole French navigation might be conduded with the 
utmoft fafety, nothing elfe being requifitc but that a 
foreign flag fhould be fubftituted for the French, It 
does not appear to me, that it could be the intention 
of the State to give that accommodation to the public 
enemy. If I am wrong in this fuppofition, the error 
muft be correded by fuperior authority. In the pre- 
fent cafe the vcflel is navigating under the Prujftan flag, 
but the property is proved to be French^ and I Ihall 

therefore condemn the fliip. 

6 
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JONGE CLARA, SxfYENS, 

i8ii. 

JUDUMENT. 

SIR William Scott, —This is the cafe of a veffel taken I-ii-L’tWCtO f.»Jl 
on a voyage from Bourdeatix to London, with a 
cargo of wine, feeds, cream of tartar, verdigreafe, j^r/,tca’thc^pn^ 
capers, and other goods. A claim is given in for pnv oi puiont 

t ft • 1 »'in- 

the Ihip and cargo, as protected under the licence on I'vpt diiiiiy -in¬ 
board, permitting this veffel, under any flag except 
the French, to export from London and Poole, to any 
port in France between L*Orient and the river Garonne^ iinu:«.u ot the 
any articles which by law might be exported, except lueiKc -IS ro tUe 
cotton wool, and to import in return a cargo of grain, 
meal, flour, burr-flones, feeds, French cambricks, 
lawns, olive oil, and wine; upon condition that the "nhoutir-gh:. 
veffel importing the wine, lliould have exported to 
France under the fame licence, BritiJ)} or F.aji India 
manufactured goods, fugar and coffee, and that the 
cargo fo to be imported, fliould confifl: of two-thirdvs 
in bulk of grain, meal, flour, and feeds, and in no 
cafe of more than one-third in bulk of wine. The 
fliip is the property of a perfon at Fmbdcn, and it it. 
contended by the captors, that in confequence of the 
annexation of that place to France, this vefle) is now 
liable to be confidered as the propeny of a French 
fubjeft. But I oblervc that the fhip is deferibed by 
name in the licence which was granted for its protcc- . 
tion while engaged in A ltijh commerce, and it can 
hardly be contended, that a fudden and unexpected 
change in the political relations of the country to which 
flie belonged fhould deprive her of that proteaion if 
the parties have a^ed fairly under it. It is a known 

fad, that many veffels belonging to countries annexed 

to 
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to France Ijave obtained licences, and that no alter¬ 
ation was made in that refpeft until February of the 
pl'cfeiif )*ear. 

But it has been further urged on the part of the 
captors, that this licence has been violated in many 
rcl'pcds; that the quality of the outward and return 
cargoes were not fuch as are permitted by the licence, 
and that it had expired before it was made ufe of. It 
is faid, that by this licence the p^r^ies were bound to 
carry out BritiJJj or Eajl India manulad'ired goods, 
J’ugur or coffee, to the amount at leafl: of one-third of 
the tonnage; and that in point of fad, the outward 
cargo confided of faked cod-fifli and herrings. In 
my apprehenfion, thefe goods are fufliciently within, 
the fpirit and meaning of the licence; they arc not in 
a date of nature; they were cured in this country; 
they arc articles which have received the aid of Britijb 
indudry, and in which the commerce of the country 
is deeply intereded. Indeed, if any doubt could arife 
upon the fubjed, the cudom-houfe clearance, where 
the nature of the articles compofmg the outward cargo 
mud have been fully underdood, would put the quef- 
tion at red. 

Another objedion darted is, that the veffel has fonic 
goods on board which are not permitted by the licence, 
which provides, that the return cargo lhall confid of 
grain, meal, dour, and feeds, and in no cafe of more 
than one-third of wine: And it is ihcncc contended, 
that in conformity with the terms of the licence, the 
cargo mud neccffarily confid of two-thirds of the fird 
deferiptions, and that this condition is a fine qua non^ 
and that where it is not complied with the licence is 
vitiated in toio, I cannot think fo; as it appears to 
me, that the redridion is thrown loofe by the words 

in no cafef which immediately follow; beeaufc, 
V 5 fuppofmg 
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fuppofing the parties were not to be permitiLil to fub- The 

flitutc any otlur articles, thofc woub, whic h qualify 

and mitigate the precedin,^ inip.'ra.i\c woi\L, would Anuuji:i\ 

3 S11 

he nugatoiy. lain tlicreL'rc ir.cii»'<d to hold, that 
the terms of the licence are fuiHcLii.ly raUbficd if the 
quantity of wine docs not exceed one-third of the ton¬ 
nage. There are other g. nJs on board which are not 
within the enumeration of the licence, and they muft 
of courfc be condemned, but the penal confcquenccs 
will not go to afl'ed the licence. It would fall ex¬ 
tremely hard upon the commercial iiitercfls of the 
country, if the innocent goods of one merchant fliould 
be confifcatv-d on account of the mifcondu6: of an¬ 
other. Such a pofition would carry the doflrine of 
iiifeflion beyond w’hat is done even in cafes of coniiM- 
band, where the penalty attaches only to the property 
belonging to the Lune ovt ncr. 

I cannot a imit that tliis licence has been vitiated on 
any fuch grounds as lliofe which 1 have adverted to; but 
there is a farther objection, which is, that this licein'e 
was granted on the 2d OCf^bcr 1810 for four months, 
and it appears that the ihip was captured fo late as tlie 
4th July 1811. This certainly is a circumdance 
w'hich requires the fullell and moft fatisfaclory expla¬ 
nation, for parties are bound to adhere to tlie tuans of 
the licence under which they claim protedion, unlefs 
they can fliew that they wxre prevented from fo doing 
by fomc unavoidable inipediment. laceiiccs are 
granted upon the exigency of the moment, and it is 
obvious, that ftrong rcafons of policy may o2::crate with 
Ilis Majclly's Government to caufe or to prevent the 
granting of them at diflerent times: and it is the 
bufinefs of the Government, and not of tlic private 
merchant, to fay at what periods this permitted inter- 
courfe with the ports of the enemy fliall take place. 

Wherever 
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The Wherever the licence has been out of date, the Court 
joNOE clauk, (hewn a difpofition to be pedantically narrow 

jiugvji 7th» on this point, or to notice a trifling excefs j but here 
I think if highly neceflary to call upon the parties for 
fomc explanation of the delay. In former cafes the 
Court has held the embargo of the enemy to be a fuf- 
ficient excufe, thinking it hard, that through the aft 
of the enemy the Britijh merchant Ihould lofe the 
benefit intended him by his own Government, which 
would be in efleft to place him at the mercy of the 
enemy. But then the embargo mufl: be fatisfaftorily 
proved. The Court cannot fo conflrue a licence, as 
to allow a fhip to proceed to the enemy’s port, and to 
remain there an unlimited time at the diferetion of 
the parties. Now it is certainly unfavourable to this 
cafe, that no charter-party is exhibited, binding the 
mafter to return, and I obferve alfo, that the papers 
on board feem to reprefent the lading of the veflel as 
having taken place fo late as May and June ; a delay 
which muft be fatal to the cafe, unlcfs it can befhewn 
that there was an embargo. The mafter fays, that he 
was under an embargo from January to the middle of 
JunCy but this cannot be confidcred as a matter proved 
upon his mere averment. The utmoft indulgence 
I can (hew the claimants, is to allow them to eftablifli 
that faft by other evidence, and fuch evidence they 
muft polTcfs, as I conceive it to be impoffible that the 
merchants in this country fhould not have received 
fome intimation of the caufc of the detention of the 
vefTel during fo many months. 

On a fubfeque^t day the Court, upon the produc¬ 
tion of the further proof, reftored the fhip and the 
wine, but refufed freight and expences to the neutral 
mafter upon the non-enumcrated goods condemned, 
as the veffel-was not privileged to cai ry them. 
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MINERVA, Davidson. 

^jpHlS was the cafe of a veflel under Danijh colours, 
with acargo ofdcals,lathwood,ftaves,&c.captured 
on a voyage from Chrtjlianfand to Jerfey, A licence 
was obtained for this veflel by name, by which it was 
provided that flic fliould go to Leithj there to take 
convoy to the DowtJs or Pot t/mouib^ and from thence 
to take convoy for Jerfey, The veflel had not gone to 
Leith, but was fleering to Tarmouth to take convoy 
there ; and the queflion, therefore, was, whether the 
Court, under fiich circumftances, could fay that the 
licence had been fufliciently complied with. 


JUDCMLNT. 

Sir IF. Scott .—This is ^he cafe of a veflel which is 
claimed as protected under a licence; the cargo 
is aflerted to belong to Btitifi merchants, but I 
do not obferve that it is fo fet forth in the claim. It 
is a licence which is granted for this paiticular fhip 
to carry a cargo from Clmjlianfand to Jerfey, on the 
condition that fhe lhall torch at Lcitb for convoy. The 
licence is granted to t fe Bnufi merchants on a 
condition for which thc\ arc refponfible; they ilipu* 
late with Government for a due obfervance of the terms 
of the licence, and if the tetms are departed from in 
any eflential point, the Court cannot proteft the parties 
from the inevitable confequences. The quellidn then 
is, has this licence been virtually and fubflantially 
aarried into execution ’ Certainly not. Here is not 

VOL. z. 0 c a mere 
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a mere departure from a fubordinate regulation^ it is 
a fundamental condition of the licence, without which 
it would not have been granted. The Court is not 
called upon to enquire into the reafons of this regula¬ 
tion, but it is highly probable that His Majefty’s Go¬ 
vernment may think it proper that vefiels with cargoes 
of this defeription on board ihould take convoy at 
that they may be fubje£t to Britijh infpe^on 
in that part of their navigation which brings them into 
the neighbourhood of the ports of the enemy. It is 
evidently introduced for that purpofe, and being fo 
can never be confidered as a condition to be waved 
at the option of the party who has accepted it.—The 
condition is fundamental, and the breach of it muil 
be fatal. It is not for me to relax thofe terms on 
which the public wifdom has deemed the conveyance 
of fuch articles to be conlillent with the public 
fafrty. 


ST. IVAN, Wacklim. 

'J TIIS was the cafe of a Ruffian vclTel with a cargo 
of pitch and tar, which had failed from UUaborg 
in Finland^ on the 16th of July i%i i, iorLondon^ and 
was captured on the following day. A claim was 
given by the confignees in this country for the cargo 
as Swedi/b property, ilating that they had received a 
letter from the owners, dated nth July 1811, dired* 
ing them to apply to His Majefty’s Government for a 
licence, permitting the Ihip Sf, Ivan to proceed from 
a port in Sweden to the port of London with a cargo 
of pitch and tar. Application was accordingly made 
by them at the Council Office, and a licence was 

granted. 
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granted, dated 30th Jufy 18 fi, which was annexed The 
to the claim, together with a letter addrefled to the * 
co9fignees by the owners, dated nth 18tr, 

Hating that they had ordered the mafter to fail ^th« 
out waiting for the licence, in order to avoid delay. 

Judgment. 

Sir /"fC 5^(3//.—This Ihip, which is clearly Rufian 
property, was captured on the 17th of July 1811, on 
a voyage from Uleaborg to London with a cargo of 
pitch and tar. The ihip is claimed as prote^ed under 
a licence, dated 30th July 1811, which is many days 
after the capture ; the queftion therefore is, whether 
the licence, which is annexed to the claim, can by 
any means have a retroa£tive effe6: fo as to proteft 
this ihip and cargo, and 1 am clearly of opinion that 
it cannot. 

The ilatutc (a) which authorises the Council to (a) 480.3. 
grant fuch licences as His Majefty was in the habit 
of granting, can be carried no further than the term 
licence, which is an inftrument in its very nature pro- 
fpeftive, pointing to fomething that has not yet been 
done, and cannot be done at all without fuch per- 
miilion. Where the aft has been already done, and 
requires to be upheld, it mufl: be by an exprefs confir¬ 
mation of the a6^ itfelf, or by an indemnity granted 
to the party; but a licence necelTarily looks to that 
which yet remains to be done, and can extend its in¬ 
fluence only to future operations. It is true that it 
has been held in this Court as w'ell as in the Courts of 
Common Law (for there have been decifions exprefsiy 
upon this point), that the King may, for reafons p£ 

State,, releafe a prize as againfl; the interefl of the en¬ 
ters. The captors bring in their prizes fubjeft to 
fuch ixUerpoiition on the part of the Crown, but it if 
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of very rare occurrence, and fpeaklng with all due 
reverence ought to be o^ rare occurrence, and only 
under Vi ry fperial circumftances ; aj for inftance, 
where the detention of the veflel may be detrimental 
to thw general mtercfls of the country. In fuch cafes 
there can be no ferious doubt of the authority or of 
the intentions ol the Crown. The order for releafe 
reci<^es the capture and detention, and proves the 
knowledge and intention of the Crown afting upon 
thofe faefs. But the Council hjis no fuch power, 
and could have no intention to go beyond the powers 
conveyed to it by the a^l of Parliament, which ex¬ 
tends only to the granting of licences. 

In the pieftnt inftance, when the licence was 
applied for, it was totally withdrawn from the 
knowledge of the Council that the ll'ip had failed) 
ftill lefs that flic had bucn taken j for the licence 
is gianted ‘‘Upon <onditicii that the \tirel lhallticar 
“ out hoin e port < Orc^tund on or tibout the hi ft 
“ day of Siptcnlhr The licence, therefore, 

is clearly out of the qt eftion, although the parties 
leein with great fi 'cei’ty to ha\c relied on it for pro¬ 
tection, as I obxei " the u^aftei, in h's inftruOieii'*, is 
told to procet ’ to Huno to join com oy, and that there 
he will icctKe the licence expc<ftcd fioin England-^ 
But whateve* may have been tluii cxpcftations or 
intentions it cannot avail them, and it only remains 
for me to confider, whether the cargo can be pio- 
tccted on any other ground. A** to the fliip, there 
can be no doubt what mud be its fate, as Rt^ia is at 
war with this country. The cargo, which is docu¬ 
mented as Ruffian prope» ty, the mafter fays was to be 
delivered in London on account of the owner of the 
veflel, as he believes, upon the information he derived 
from the owner in Finland, and in this he is con. 
firmed by all the Ihip’s papers. It is true, a claim has 

been 
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been given on behalf of the houfe of Falcke and Co. The 
of Stockholm, in oppofition to the fliip's papers and 
the depofitions ; fuch claims, in oppofition to the Nov sxth, 
original evidence, have been in fome few inftances and 
under very ftrong drcumftances admitted, but with 
the utmoft jealoufy and caution, and never without 
an explanation in the claim. Here, on the contrary) 
no explanation, no evidence is oiTered in fupport o^ 
this Swedtjh claim; it reftsupon the mne broad af- 
fertion oi Sucdijh property. Under iuch urcum- 
ftanccs I am bound to lay the claim cannot be id- 
mitteJ ; Md the cargo, thercfoie, as propelty^ 

mull follow the fate of the Ihip. 


HECTOR, Ern. 


Not 

1^11 


was the cafe of a veflel, under Amcncan conditmn t« 
colouis, captured on the coaft of Noifoik^ on a Ifdi,iK<frotnV 
voyage from At channel to with a cargo of 

hemp, flax, tar, &c. The licence was for a vcflcl 
under any fl ig except the French^ to proceed to a puitk «t/rt an<r> 
port of the United Kingdom, and ffipulating that if 
the veffel flirmld be dcllincd to any port of tlm itng, 
dom fouth of Hull, with naval ftores, Ihe ihould flop 
ait Dundee or Leith for convoy, which in this inflance 
had not been complied with; and on that ground 
the captors prefTed for condemnation. 


Judgment. • • 

Sir Wt Sfo//.—It has been held that the words, this 
kingdom, fince the union, muft generally be confidered 
to mean this United Kingdom, for the kingdom of 

c c 3 England, 
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The England^ as a feparate kingdom, has ceafed to ezift. 
^^9 therefore, this licence was to be conftrued on a 
jfot 48th, technical fenfe of the words, Ireland would ceiv 

***** tainly be included. But as this Court has been ac- 
cuilomed to conltrue licences with reference to the 
probable intention of His Majefty's Government in 
granting them, and confidering that this is a mode 
of expreflion not likely to be employed, if the 
ports of Ireland were intended to be included, I 
thirk I mud imderdand the condition as applying 
only to velfels dedined to ports of England fouth of 
Hull, It would be an aukward and indiredl mode of 
prelcribing the condu^l of velTels bound to h eland to 
diftinguiih ports of jthat ifland as South of Hull, 
And 1 am confirmed in this view of the fubjeft 
by the circumdance, that late licences which have 
been granted for the ports of Ireland^ in which another 
mode is adopted for fecuring the delivery of the 
cargo at the aderted port of dedination, namely, by 
a claufe which makes it imperative on the parties to 
go north about {a'). It is likewife to be obferved, that 
in this licence the words, this kingdom^ appear to be 
placed in fome degree of oppofition or exception to 
the words United Kingdom^ which has been ufed in 
the antecedent part of the fentence. 


(<z) In the cafe qS. the Sueu/f, SmSht Dtcemher 1811, the 
licence contained the following claufe; “ If to Ireland^ the Teflel 
^ /hall go North about j if to aof port of this kingdom. South uf 
Hull, then to ftop at Dundee or Lath for convoy,” 
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THE SNIPE and others. 


Jufy 3odi 
i8z». 


JUDOMENT. 

gIR William 5 rfl//.-^This American ihip was taken Breach of tht 
by a Britijh privateer, near the mouth of the river 
of BourdeaunSf upon the 28 th March laft, with papers retaliatory o^ 
for but certainly going to A 26thArriii8o^ 

claim has been given for the lliip and cargo, as the 
property of American citizens. On the part of the 
Captors it is contended, that the fliip and cargo Condemiutioi. 
are liable to condemnation under the Britifi Orders 
in Council. On the part of the Claimants it is con¬ 
tended that the operation of thofe Orders had ceafed, 
the French Decrees, to which they were retaliatory 
having been repealed, and confequently the Briiijh 
Orders having expired in point of juftice and authority, 
and according to pledges folemnly and repeatedly 
given by the Britijh Government, that they fliould 
ceafe whenever the French Decrees were actually re¬ 
voked. This cafe, which involves fome ot^.er cafes 
that refemble it in the general circumdance of the fhips 
being employed in voyages to and from France about 
this time, has been argued with much zeal and ability, 
and now Hands for the final judgment of the Court. 

It is not neceflary to travel minutely into the hidory 
of the public tranfadions of the feveral governments, 
which have produced this and other qucdions, 
arifing out of thdr feveral public declarations. It. is 
matter of univerfal notoriety that the French Ruler 
publiihed, in November 1806, a Decree dated at 

c c 4 Berlin 
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Berlin (from whence it ufually takes its title), by 
which he declared the Britijh Ifles to be in a ftate of 
" blockade.—That the Britijh Government, in January 
and November 1807, publilhed Orders of Blockade* 
the former prohibiting the trade of neutrals between 
ports from which the Britijh flag was excluded—the 
latter, impofmg a total blockade of thofe Ports. Thefe 
orders were intended and profefled to be retaliatory 
againfl: France, without reference to that charafter 
they have not and would not have been defended; but in 
that charafter, they have been juftly, in my apprchen- 
flon, deemed reconcileable with thofe rules of natural 
juftice by which the inter^nadonal communication of 
independent States is ufually governed. On the 26th 
December following the French Government ilTued an 
edift, dated Milan (from whence it is commonly 
denominated), by which a ftill flroiiger preflure was 
impofed upon Britijh commerce, and Britifh maritime 
warfare. On the 26th April 1809, the retaliatory 
meafure on the part of Great Britain dated November 
1807, was reftridted in the extent of its local opera¬ 
tion, and thefe two Orders, namely, the Order of 
nuary 1807, and the reftrifted Order of April 1809, 
are the Orders now in force, and it is upon the latter 
that this veffel is proceeded againft by the Britijh 
Captor, being taken on a voyage to one of the ports 
to which the Britijh blockades have been refl:ri6:ed. 
The United States, in March 1809, paflfed a Non- 
intercourfe KQl direfted againft both countries, but 
accompanred with a legSative declaration that it 
ftould ceafe to operate againft either belligerent which 
fliould repeal their refpeftive Orders of Blockade^ 
In Augujl 1810, the perfon ftyled Due de Car 
dore wrote a letter to the ihinifter of the 

United 
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United States at Paris^ notifying that fome fort rtm 
pf revocation of the French Decrees had taken place, an? 

and that they were to ceafe to be effedtive from the .. 

I ft November in that year. The United States were 
content to accept this as an authentic and fufficient Appendix a 
revocation, and repealed their Non-intercourfe Adi as 
againft France, continuing it as againft Great Britain, 
which had not confidered this repeal as authentic 
upon any evidence of its exiftence which had been 
furnifhed, and of courfe had declined to withdraw its 
retaliatory Orders. In the tnonth of May 18 n, this 
Court condemned the American fhip Fox, and feveral 
other fliips and cargoes, on the ground of a total ab- 
fence of all fatisfadlory proof that the French Decrees 
had been authentically repealed. 

On the loth March in the prefent year, the French 
Huler publifhed an official Report of his Minifter of Appendix p. 
Foreign Relations, proclaiming the continued and fuc- 
cefsful operation of his Decrees, On the 21 ft April 
the Britijh Government publifhed a Declaration, the 
effedt of which I may hereafter more particularly 
ftate, but generally authorizing this Court to receive 
evidence from any foreign Claimants of the repeal of 
the French Edidls, and to decree reftitution thereon. 

On the 20th May the Britijh Government received 
from Mr, Rujfel, the American Relident at this Court, 
a paper bearing date April 18 u, and purporting ^ 

(as he deferibed it) to be a decree repealing the Berlin 
and Milan Decrees fo far as concerned American vcjfcls. ;\ppemi« o. 
On the 23d June this Government iffued a Declara¬ 
tion fignifying that American veflels, captured after Appendix 0. 
aoth May (the date of that communication), ftiould 
not he proceeded againft: to condemnation, but only 
detained till certain contemplated events fhould deter- 
pnne what further courfe ought to be taken relpedl- 

ing 
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them. With refpe^t to thofe captured belbre 
the 20th May it is iilent; they can claim no fpedal 
. benefit from this proclamation. If they can entitle 
themfelves to refiitutionf it muft be by proof given 
under the Order of ^pri/laft, that the Decrees 
were actually then repealed, in which cafe the Court is 
authorized to reftore, without any fixrther declara¬ 
tion on the part of the Britijh Government. When 
1 fay repealed, I of courfe mean repealed in fuch a 
manner and with fuch formalities as to impofe upon 
other States an obligation of noticing and refpe^ng 
fuch repeal. And Great Britain, the adverfe bellige¬ 
rent, has a right to fcrutintze the procedure in the 
ftrideft and mod inquifidve manner; becaufe not 
only is it the z€t of Its enemy, to which on that ac¬ 
count lefs faith is due, but becaufe it afiFeds to re¬ 
peal a meafure which was efiablilhed in its profefit^ 
origin as a meafure of defirudive hoflility againfi this 
country. I have likewife to recoiled that the proofs 
in this cafe mufi come from the Claimants almofi: 
ezclufively, for they muft come from the enemy's 
country, which to the Captors is inacceftible for any 
’purpofe, and particularly for that of procuring cor- 
red information. The Claimants have been the parties 
in the tranfafUons; they muft.be perfedly connufant of 
the lads; and if that which might and ought to have 
been eftablilhed with certainty is left a matter of doubt, 
the confequences will prefs upon thofe who fo 
left it. The burthen Ues, therefore, with great re- 
fponfibiiity upon them to IBew that upon the ftur re- 
fult of thdfe tranfadions, and of the feveral attendant 
documents which they have produced, the queftioti 
of the title of this v^el, and perhaps others, to refti- 
turion, is fairly eftablilhed. 


In 



III0H 

fa, tfaii queilion 1 have to iliat 

the ^Un ;Lfid M*kn Decrees cf France wore Uttered 
hito the world wkh all the folemnky requifite to at- 
tia^ the notice of thofe that were to be in any de. 
greo affected by them-rf-that is, of the whole, civi** 
’ iieed wcwid in the different chava^rs of allies, neo* 
trals, and belligerents. They were published in dte 
Mmitettr and other official papers of France^^^o 
man who had accdfs to the common vehicles of in- 
formation could have a doubt of their exiffence. 
The interpretation of them might, in .many particular 
refpedis, be afubjeflof ^fpute; but no man could 
call into controverfy thesr authenticity, their date, or 
their time of operation. As &r as fuch pafticu>ai>8 ale 
required to be effabHffwd by any rules either of abftra^ 
ju(iice,of the conventional jaw of nations,or of ordinary 
diplomatic ufage» there is nothing to be complained ^ 
inthefe Decrees. Thefe Decrees, both in their original 
text and by many fubfequent declarations (one fo late 
as March of the prefent year) are declared to be funda¬ 
mental laws of the French Empire. The meaning of this 
chara£ler fo affigned, is not perhaps eafy to fix with pne* 
ciiion. By fundamental laws (in the meaning of writers 
onpublic \ 2 ^NfarctiusyP^ffendofjf 9 a^LO'Ca<tt%) areufually 
meant fuch laws as are fuppofed to be fo deeply inter¬ 
woven in the political conftitution of the State as to be 
above the reach of even the fovereign Power to alter. 
Such a fupremacy of the law above the power of legillar 
tioa, if it exifts any where, could not well be intended 
here ; but it is iidrly to bo pnderfbod (if it carries any 
meaning at all) that a peculiar character of iirmneis and 
lan^ty is impreffed upon thefe laws^thst Ifmnce coHi* 
hders them as founded qpon prmciples of policy, frqin 
yrhich ihe will not lightly depart \ and the only cafes 
|n which (he would be induced to depart from theni 
#re fpecihed ia the Decree to be two.<—One, 

when 
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Tfc* vihen Great Britain revoked thofe particular maxim 

SMirs ■' ^ 

f«d oth^n. and ufages of war which France affe 6 ts to reprobate ; 
,fufy 3Pth,' other, when neutral nations compel Great Britain to 
afu. refpebl their flags* The former event requires no 
explanation; the other is of lefs definite meaning: 
but the general underftanding of the world, as guided 
by the comments occafionally furnilhed by France^ 
had fixed its fignification to be, when meafurcs had 
been taken with efieft by a neutral date to compel 
Great Britain to exempt It from the exercTe of what 
She is in the habit of defcribing as her maritime rights. 

In this form were thofe Decrees given to ^he world 
at large, with all the evidence of the niolt fiudied 
notoriety—enforced and protefted by fuch declajra- 
dons—incorporated by France into the body of her 
laws, with this fpecial chara£ter impoltd upon them, 
and exprefsly handed over for execution to every 
minifier of thit government vho could have any 
ihare in the application of them. Since that time, 
not contented with her own exec j don of thefe laws, 
She has been prefling the execution of them uponller 
allies, by remonftrance, by authority, by force.—She 
has fubverted commonwealths and kingdoms to en¬ 
force their execution; and if the caufes of a war lately 
commenced are at all known, it is known that the re- 
fufal of a Great Northern State to concur with fuf- 
ficient activity in the execution of thefe meafures, is in 
the number of thofe caufes. 

Now, in the cafe of Decrees fo promulgated and 
protefted, it might reafonably be expefled upon every 
principle of reafon, of good faith, and of honeft policy, 
that if a revocadon of any kind did take place, it ihould 
be'ttotified in fuch a manner as to leave no doubt what¬ 
ever of the It is requiiite for the moil ordinary 
exercife of legifladon that it fiiould be publifhed to 
all Vrhom it concerned. This is one of the mofl 

elementary 
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dbnentary principles refpedting every thing in thena* Th* 
ture ot law. A variety of authorities,collefled and cited mi’lidlm 
with much learned induftry by Dr. Steddart^ concur in ' 

eftablilhing the well-known maxim that decretum non 
ohhgat fed promtdgatio. It is unneceifary to add, that 
fuch a publication mull be authentic, that is, that it 
muft come in fuch a fliape as not to convid itfelf of 
fallacy and fraud, becaufe the effed of fiaud is to 
deftroy all credit. It is the juft fate of him who ufes 
it that eUam cum verum dicii anutUt Jidem, It muft 
likewile be mtelligible and clear, tor if it is wrapped 
in obfcurity it ceafes to be a publication. If thefe are 
requifites iiidifpenfable in ordinary cafes, much more 
are they fo in a profeffed revocation of a mcafure to 
which the attention of the world had been fo much 
called, both in its origin and progrefs, where fo many 
important intci fts depended upon the certainty and 
truth of the revocation, and where no one event 
had occurred that could lead any man’s mind to a 
coiijedure that any fuch revocation was to take place. 

For things had continued cxaftiy in the fame ftate j 
Great Britain perfiftcd in the ordinary exercife of her 
maritime rights, to^eihci with th.?t of hei retaliatory 
meafures luperinduced upon them. No country had 
compelled her to refpefl: their flag in the fenfe which 
I have ventured to attribute to that expreffion, when 
the perfon ftyled Guc de Cadore wrote a letter, dated 
5th Auguft 1810, to the American minifter at 

Pans. 

That letter (as far as the prefent fubjed is concerned) 
is in thefe terms; ‘'lam authorized to declare that 
the Berlin and Decrees arerevoked**^inDtm\\ 
be revoked,)—“ and will ceafe to have their effefl: o 

« from the I ft November,** Words cannot be more 
general, more unconditional than this aflertion.—-The 

aflfertioQ 
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aficrddn is of a revocation uiuverfal> and a iiefo6adoil 
abfolate; but unfortunately thefe expreffions foilofw } 
It being well widetficK^** (it is not l«dd by whom ot 
on what grounda^ that the (hall revoke 

their Orders m Coimdl^ and renounce their new 
^ principles of blockade, or that the Umted StoM 
«« will caufc their rights to be refpeffced by the 
Englijh P* How is this claufe to be conftrued I Is 
it to be confidered as conftitating part of the Decree 
of revocation, or merely as an expofirion of the mo¬ 
tives and expeftations, and mderjianding^fbien m- 
iendu) of thofe who revoke, and nnlii—nftituting any 
part of the revocatory Decree ? If the former, It con¬ 
verts the abfolute Decree into a conditional one. It 
likewife appears to convert the general Decree into 
a j)artial one limited to the Americans ; for it is their 
particular conduft that is referred to. In order to afeer- 
tain the real nature and meaning of the paflage, recourfe 
mult be had to the Decree of revocation itfelf; for 
y it is quite impoffible to apply y definite meaning to 
this letter fo framed. Inftead of being clear and de¬ 
finite, all preeijion^ as it has been deferibed, it is 
altogether obfeure, involved, and contraditlory. Under 
fuch qualifications it cannot be confidered as the 
Decree of revocation itfelf, even if all the objeftions 
which arife from its non-conformity to all reafonable 
uiage belonging to fuch a fubjed, could be waved. 
Of courfe, therefore, a demand was made at the time, 
and has beoi many times repeated, for the produfHott 
of the inllrument of revocadon; which, however, has 
never yet been produced. This country has* denied, 
on the ground of the non-produ£Hon, the exigence of 
any fuch revocation,| no Decree or other authenfie 
document having been produced. The reafonable- 
nefe of this demand and denial, feems to be fuffid- 
endy admitted by the of France now fet up; for 

what 
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what is it?—^The produOion of an averted Dtcru 
cf Rgvocati&ni ther^j admitting that a Decree is the 
proper form of Revocation; and admitting likewife, 
in my appreheniton, that no fuch decree exifled, as the 
perfon defignated Dttc de Cadore referred to; becaufe 
there cannot be a doubt that if it had, France would 
have founded herfelf in her prefent pretention upon 
tbat, and not upon the Decree now produced of a 
much pofterior date. 

In this ilate of things what was the natural conduR 
of a Government ading with fair and honeif purpofes? 
Here was a revocatbn held out as a boon to Ameritet 
the exiilence of which was denied. Could the Party 
refufe in fuch a cafe the necCflary means of proving its 
exiftence ? 11 it exilled and to any praCHcal elFe^, the 
Neutral State had a right to its production. It was a 
document requilite for the fecure enjoyment of the 
privileges it alFeCted to convey to the Neutral,^nor 
only in France, but in ail the dependent States upon 
which Ihe had forced her policy.—It was ftill further 
nece 0 ary, in order to entitle the Americans to the be* 
nefit of a relaxation on the part of Great Britain. Fot 
it was notorious that Great Britain was pledged Co 
America for a repeal of her prohibitions, as foon as it 
was (hewn that France had done the like. To leave a 
doubt, therefore, and a fair doubt upon the faCt of re« 
vocatioff was a dired fraud upon America, with refpeC^ 
at lead: to a very large proportion of the advantages Ihe 
was entitled to. Even if no fuch Edid: had originally 
exifled^ if the matter had pafled in the ilovenly and in¬ 
formal mode of this flrange Letter of Monlieur Cham* 
pagnytand in no other, Hill Ihe ought to have paffed and 
pubhdied an EdiCf immediately, if found neceflary^ 
for the fatisfadionr and fecurity of America. If it 
exilied, uot^g could be more eafy than to produce 

3 it. 
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Tht it. It muft have exifted in an hundred quarteri'^ini 
the Public Records—in Infti unions to the Cruizeri 
—in notifications and orders to the Prize Courts—itt 
a feries of reftiturions uniformly made under its au¬ 
thority. But no trace of it is to be difcovered itt any 
of thefe quarters. No induftry of American Claim* 
ants, affifted by tl*e zealous importunity of their Go¬ 
vernment, has been able to extract any fuch Inftru- 
xncnt. When the cale of the Tov, with feveral others, 
came on here in May 1811, no other revocation was 
fet up, but that aflertion of Monfieur Champagny^ 
ftyled the Due de Cadore, backed by one folitary ob- 
feure cafe of the Orleans Packety as naked of autho¬ 
rity as it appeared to b?^of circum fiances. It was 
urged in that cafe, that the American Government had 
been content to aSl upon it, —The Court hac* < ^dy to 
obferve, that the .luthoiity of the American Govern¬ 
ment completely bound Its own fubjefts by Its con- 
firudion of that Letter, but did not at all bind this 
Court; and that this Court could not judicially arrive 
at any fuch qonclufion. It has been made matter of 
fome flight obfervation, that the Court did upon that 
occafion indulge the Claimants at theii own earneft 
iblicitation, and upon repeated afluranccs that the 
American Refident expected difpatthes which would 
put the matter out ol all doubt, with time to bring 
forward fuch communications, requiring only that 
they fliould come through the regular channel of Its 
own Government. If the Court can be thought to 
have exceeded Its p( 5 wers*in this indulgence. It cer¬ 
tainly was prompted to do fo by the hope that if any 
fuch difpatchcs did arrive, and did pafs through the 
hands of the Britijh Government, they would have 
produced an immediate revocation of the Bntijh Or¬ 
ders* 
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dm* k ce«did have iitile doubt that the evid^ce •m 
which was iuifideot <sa,jktiafy the judicial tKMifdance 
of the Couiti would be quite enough to fadsfy tho 
expe£lattqps of Britijh Government. 

Since that tune many condemnations have paded 
here uadi^ the fubfifting Orders--*one or two before 
the Isolds of Appeal But no allufion has been yet 
made to any luiowh A £1 of French revocation. This 
fuhje£f has ^ven life to a great deal of political con- 
txoverfy between the refpedive Governments. Upon 
the 8th May^ 1811, Mr. Rufel declares, ^ That no ihip 
captured Hnce the iHNeVei^her^ had either been re* Appendix v 
“ leafed or brought to tml.'V^ow, I aflc» if there had 
been any admitted exUBng ffocadon, how could this 
polTibly have happened? Its mdft^ce muil have beeh 
known to allPerfons concerned either in enforcing it, or 
claiming the benefit of it. How could the Orleam 
Packet have been feized exprefsly under thefe f)e* 
trees, as Mr. /^^/alTerts, in December i8io, by the Appendix 3. 
Director of the Cuftoms at Bourdeaux, if thefe De* 
crees had been nolorioufly repealed from the ift No* 

•vember. What muft have been the condud of the 
American Mafter under fuch an injury ?—An inflant 
demand of reftitution with cofts and damages from 
the Tribunals. Could the Tribunals have refifted 


fuch a demand ? She had actually come into iheFreftih 
Ports upon the faith of that Letter, which the Super- 
c^go had read at Gibraltar• I afk what muft be the 
cosiid^fl: of tlfis Court, if months after the repeal of the 
Orders, in Council, the Comptroller of the Cuftoms 
ttU^rpooi, or any other great Poit in this King* 
dom, were to frize a veftel under thofe Orders f Could 
a grofter calumny be fuggefted than that this Court 
wuiHld not order inftant reftitution^ with as heavy 
yiQh» 1* i> n cofti 
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cods and damages as It could inflid upon the 
Gould fuch an injury have F^nained uiiredrefi*ed i>t 
a week, if it could by any poilibility have been coiiv* 
mitted ? What advice would the Seizor have received 
from the Law OiScers of the Crown^ >^but to get out 
of fuch a fcrape as fall as he could, Veiprece vel pre- 
tio ? What advice would the Amerkan Claimant have 
received from any Praflifer in this Court to whom he 
might have applied?—Why, to dem^d cofts and 
damages, and not to take back his Ihip without fitch 
compenfation. That any reinonftrancc to Government 
fhould have been requii(ite,i, any application depending 
therefor a confiderable toe,and the property reftored 
more than a month aft^ruptds on bond to Hand adjudi¬ 
cation, on a fubjefl which Mr, juft I y defcribes in 

terms to be “ an aft oftenfibly proving the continued 
** operation of the Decrees,” and that bond not given 
up till the month of July 1811, by an aft of the State 
exercifing Its prerogative, and not by any aft of, the 
Tribunals executing a known Law, are a feries offadls 
which prove decifively two things—one, that the Due 
deCadore'^ letter was not in itfelf a revocation of the 
French Decrees; and, fecondly, that no other revoca¬ 
tion was publicly known. 

In the month of March 1812, the French Govern¬ 
ment publilhed an official report of the Miniiler of 
Foreign Relations The Due de Bajfano as he is ftyled, 
announcing the aftual exiftence and the contimied 
fuccefsful operation of thefe Decrees for the 
teen months: and”as £&t as can be inferred'from 
mere filence refpefting America^ an unlimtied opera^* 
tion, there is not the ftighteft recognition of the 
Amerkan exemption, and the terms are as brp&d and 
as compr^enfive as could have been employ^ no 

' fuch 



fuch evei -^ifteidl: jt tras peciiliirty 

neeefiary to haV6 adverted to fuch an exemption, uxiothei*. 
unda* the ddtibts that notorioufly prevailed refpe^Hh^ . 

it, and the mdi*^ particularly as America had lioW lawb 
bfildbitite itioll cdnliderable Power, and according 
to foflie of the arguments offered on behalf of the 
Claimatlts, the only Power to which fuch a Decree 
could a^ly. Under this extraordinary (Hence, ac¬ 
companied widi the known fad: that captures con- 
dnued to be made, that none were proved to be re- 
ftored by. any Ail of LaWf that no document had 
been produced, though r^eatedly required by Arne-- 
rica in aid of juftice, ,Government iffued 

a declaration dated 21ft in which It af- 

fumed that no revocation had yet taken place, blit 
declared that It would permit foreign Claimants of 
(hips and cargoes to give evidence that thefe Decrees 
had been ahfolutely and unconditionally repeaXtii be¬ 
fore their capture, by fome authentic ad: of the French 
Government publicly promulgated^ and to claim 
the rellitution of them without further order on It^ 
part. By this declaration the Government devolved 
upon the Court the painful office of afeertaining the 
fed of a repeal fo qualified, amidft all the obfeurity 
in which the fluduating pradice in the condud, 
and the ftudied ambiguity in the language, of the 
French Government might choofe to involve it. The 
Court which had before required that It (hould be au- 
thondcally inform^ of the repeal, with theexpedation 
that fuch intelligence from* the Britijh Government 
Would^ come accompanied with a revocation of Its 
own correfpondenic Orders, was now empowei^ to 
n&cuivB evidence diredly from the Claimants without 
any foimul' tranfmiffton through the h^ds of the 
Qot&enm&at Itfelf. ^11 that was now required being, 
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information (hould be conveyed to the Cdurt 
Miothnv. in fuch a form' at Courts of Jufoce are in* the 
• habit of receiving on the known principles df 
evidence* 

This declaration was followed by a communicaHofl 
made by the American Minifter in this country to the 
Appwitu a Government, on the 20th May laft, of an inilram^t 
which he defcribed to be “ the copy of a Decree, 
purporting to be paiTed by the Emperor of the 
French on the »8th day of Apnl 1811,”—declar¬ 
ing the French Decrees ft) be non-avenues from 
thiSi. I ft November 1810, with refped to American 
ihips.—*A8 it is import^^to look at the meaning of 
terms employed in ah inffumem which claims fuch a 
character, 1 am not afraid of the cenfure of having 
viewed them with an hyper>critical attention, when I 
fay that I have thought it neceflary to look for the 
interpretation of thefe words, which are not either 
diplomatic or judicial words, in DiiTdonartes of the 
beft authority of that country, particularly in the 
Di^iounaire de i’Academic; and 1 there And that 
the only fenfc attributed to avenir is arriver par accu 
dent. So that according to this explanation, the 
word avenue if applied with propriety muft mean 
not having accidentally happened from the firft of 
November^ which appears to be fomewhat of an 
extraordinary mode of deferibing a pofitive re¬ 
peal by an Aft of State of fomething that was ex- 
ifting b^re. Upon the 23d June following 
communication, which was made aS foon aS the 
AffeaiixQ Britijh Govcmment refumed Its functions after a 
calamitbus event that had in a great meafure fuTpended 
them. It declared a repeal of Its Orders to tsdte pbice 
from the soth May^ leaving thofo veiTels which had 
been taken before to the general operation of the law, 

and 
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ajKlol fadi«c^ hfil pr^ufly i^bMihed in con* ^ 
foriiiity lo it; imt, ceminly without recognizing in vS*^m, 

any manner authentki^ of ioiltumenti for ..“v" ' 

ihe^tfjb declmdon fets out with defcribbig it as aft 
infirutfui^ purfw^Hi^ to he a decree. It no where de* 
foribes it an a decree,—the ^^ infirument,** referenda to 
the;drft . defcriptioii is the term employed throughout, 
and though His Majefty is content to fufpend the full 
oper^n of the Orders in Council from the date of 
this communication, it is upon no waver of any objec¬ 
tions to it, but avowedly upon His defire to re-eflablifh 
the friendly intercourfe 0f nations. 

This inftrument being p^pO^ded as the decree of Apptndii o, 
repeal on the part of tfe Government, it be¬ 

comes my duty to examinO Whether this is a decree 
fadsfying the requilites contained in the Order 21ft 
April, It has been made a queftion, whether it is not 
one of thofe requifites that the French repeal fhall be 
fubfequent to the 21ft April, as has been flrongly con¬ 
tended by Dr. Adams ; whether this is a condition 
literally binding upon the Court; and whether by Its 
powers of juft interpretation, looking to the fpirit of 
the declaration, or by any of Its general powers inde¬ 
pendent of the declaration, It could apply a repeal 
which fatisfied all other requifites, without fadsfying 
this requifite, if it is fo to be confidered. I fhall not 
enter into this queftion, becaufe in the view of the 
Court, a decifion of the principal point can be ob¬ 
tained without particularly confidCring it. The 
other requifites are free frdfti all queftion either of 
juflice or authority, being, in trudi, no other than 
fudi as the Court would have preferibed to Itfeif if no 
Order whatever had preferibed them.. The repeal 
muil \ 9 t authentic or it is a nuUity} it muft be pub- 
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promulgai^d or.lt to ^leg»l exitoc^;' ^ imift 
«iui others, be ablblate, be^ufe^ if par^« it may • be i|ili i^;« 
iqjurious to the juft rights of jibe other belligewt than 
' the general prohibition. It ne^er .on be adimtted, 
that in a war of general projubidc^ between two bel¬ 
ligerent States, one ihall have a right;tQ carve out Its 
own exemptions, for Its own partkularxoiiv^en^, 
and call upon the other to refped them. .vlt |iiuil^.be 
unconditional for a fimilar reafon; fbr^,the cafidkions 
impofed may be onlyaggravations of the original wrong. 
A repeal, for inftance, on condition of a. declaration of 
war would be more miichievous than the mere general 
prohibition of commerce*. .Ibefe are re(|uirites not 
founded in fleeting p6h<^ dr' in occaftonal interefts, 
but in univerfal and hnuiutable juftice; the fame to¬ 
day as yefterday; the fame at Stockholm as at London^ 

' all other circumftances being the fame. with 

refpeft to the power of the Court as to thefe requifites, 
it is an idle fubjed of difcuflion in a cafe where both 
juftice and authority unite in conferring them. 

The authenticity of the inftrument is the firft point; 
thati indeed, on which all the others depend, becaufe, 
if not authentic, sdl other queftions fall to the ground, 
it is the title deed under which the parties claim; they 
muft prove it authentic \ till that is done nothing is 
done; if its authenticity nothing can bedone. 

Now, in the firft place, what is meant by its 
being authentic ? By authentic is to be underftood 
every thing that is requifite to give authority. It impto 
internal good faith and truth, and external legitimacy* 
In the latter fenfe it muft proceed from the aut^rity 
it lays claini to. It muft be genuine,’—>not.fpuriot%*7P^ 
the ad of that authority; but that is not enough.. It 
muftaj^iear to poffeft internal good toh and truths 

it 
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It mttft not be i;v!tl} evident ^llbhood and 
lacy *f for on defers of that kind it will iofe its authen- and othen. 
tidty. Tholb on i*'hom the fraud and ^llacy are 
intt^ded to'operate* have a right to repudiate it alto- 
gether, as of no authority whatever. 

Whethef this paper is authentic in the firft fenfe 
and meaning of the word^ as an ad of the 'French 
Government, depends much upon the iad that it has 
been delivered as purporting to be fuch^ by the Am* 
rican minifter. The ufual mode of authenticating the 
a6b of a Government, is by a general publication 
avowed, or at leaft not cbtttradided, by the Govern¬ 
ment whofe name it bears. / So authenticated it proves 
itfelf. This document has 1$*,^ that I know of, ap¬ 
peared in any folemn aiid ^public enunciation, recog¬ 
nizing its charader; it has not appeared in any official 
paper of the Government of France ; nor in any com¬ 
munication ro any other Government in the world, 
although almoft every other Government was inte- 
refted in k. The American miniAer does not Aate Appeikiit a 
from w/jom he received it, nor when he received it; 
omiffions rather to be lamented in a cafe where dates 
of time and the vehicles of communication are'circum^ 
ftances of fo much importance. I obferve, that nei- 
ther this perfon ftyled Due de Bajfano^ nor Mr. Barlow 
date their verification of the copy, though Mr. Hamil* 
toHy the Britijh Under-Secretary of State, dates his 
verification on the 3d of laft month. Now, I muft 
fiiy, that if this Court accepts it as a genuine infiru- 
under fuch circumAances, it is very much upon 
the r^ped due to the opinion of Mr.i?^/, though 
tl^opinion is exprefied the caution tha( accom¬ 
panies it. A^ffiiming, however, that it is to be received 
as the ad of the Fre?ich Government, it remauu to be 
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faqii how hur cib/erwife it is ^iwthsototed*, as Jmt ss,Us^ 
an4 otbm chasa£ier o£ tfpth aadt foo4( is coocf cn^ 

3Ptb, matter that attracts aodce is its 4 ate^ ^,It> 

i attributes |o itielf to have beeu eaesuted oa the.aBth 
April i8i I. The dateof fuch aau]#£Uinent is of the 
fhcft hnportasee in fuppost of ks^clainv veradty and 
g^od fidth; deftroy the date of an iidlcuineiM;* ihew 
tls^^ijt is htliie, without its wifehood being relecable ta 
luere error, or explained iathhiftorily as j|uch». and you 
fahify the inilrument in into. It is a ialfificatioii. of a 
fs^tal kind^ particularly where time is concerned. It 
is a grois deception, and .a d^fption which can have 
been praftifed only fos p|Erpqr(^ cd* fraud; no pact of 
an inilrument fo diChonoui^^can claim an honell at¬ 
tention from any perfj^ againU whom the fraud is 
intended. 

Now» that this inilrument did not exiH at the time, 
of its date, or lor twelve mcmths after, is eilablilhed to 
my fatisfai£lion, by a denionilration that excludes all 
doubt. Becauie, if it had been then executed, nothing 
cpA be more clear than that it muH have been pro- 
ch^cedyet where is the perfon who ventures to aHert 
any knowledge of it before the 20th of May 181s? 
Every motive of juft and honourable policy called upon 
l^rance to produce it without hetitation. It was due 
to the AnierkanSy whofe property was every day con- 
hfcated in and .fequeftered in France on the 

failure of ks produ^ion. What motive of juft policy 
could induce any referve about it ? America was to bo 
* conciliated by its, produiftion, and Great Britain wan 
to acquire no new privilege unleft Ihe followed, the 
example-, The Ruler of JFksnrr was therefore cabled 
upon by motiye that could influence an hox^ 
and an t^m^abloiflulBd to produce it if it exifted. 

If 
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If k had Iwten ktuimt to tixtJmerieafi vfihiBSet at Paf^s 
tb^se calk be no dmibt tbar he wotiki not hm kept k and odten. 
beck under the preffure of fo much pubtic duty aoed 
fo much ibrableepfilicatkm. Equ&Uy cleat is it that 
it wa&totaUy uaakoowa to thcJmtrieaH GoTermnent; 
for never tiU thk time has k been k theremoteft man¬ 
ner alluded to in the warm intercourk of controvert 
thaithas taken place between the two countries. Where 
is the proof tfant at this moment it is known to the 
Amencmt Government f It appears moft clearly, that 
the long correfpondence between that Government 
and the Brittjh repreikitadve fAs, Forjiery coniifted 
very much in demands for produfHon of fome 
fttch inllrument on the one fide, and of realbnt 
afligned for not producing k on the other; but fitch 
reafons as no where indkite that the Amerkam Go¬ 
vernment were ever in the pofTeffion or knowledge of 
any fuch inflrument. In all probability it is now 
upon its trans-atlantk pafiage. Nor is it lefs clear 
that it was totally unknown to the tribunals of France, 
for, independent of theaiHnnative evidence of Mr.ifd^ 
fel that no fuch order had reached him in May 
there can be no doubt that if it had, it mufi havi 
(Ufclofed itfelf in the difeufiions and decifiona of thole 
tribunals. It has been laid by Dr. Arnold, that it is 
enough if the order is kno>uin to the Courts. Moll 
certainly not; becaufe it is equally necelTaryto beknown 
to all who are entitled to the benefit of it. Orders arc 
fometimes publiihed in the form of inftrudlions to this 
Court, but then they are acceffible to all; to cap¬ 
tors,, to claimants, and to every perfon they em¬ 
ploy;^ as aotorioos to fodi perform as to the Court 
IdsAf^ equally fo to the public at ^tge. Is it 
a saatter of any di^culty for any man t* poffisfs 

himfelf 
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Md'odusn. during- the whole ol thiswaf.^ Give tht Fteneb tri¬ 
bunals all the diihoiiell fectecy yoti pleMe; you can' 
never fuppofe a ftate of thkigs * in'wMch they were 
dealing out reftitutions every day without its bdng 'titt 
all known to the aftomflied claimants who received 
them, that this was all in confluence of a repeal of 
the grand decrees which had ordered the confiication» 
Were the cruizers ail this time left without a know¬ 
ledge of the revocation which was to controul the 
fdzures that had been authorized ? To fuppofe a 
fecrecy and a myftery, and a clandeflinity and a doubt 
on fuch a fubje^, is mofe tntdMgibly and confiflently 
expred*ed by defcribing it at oncO as a fyftem of itodied 
artifice and fraud throughout.'^''' 

I fhould do great injufiice to the conduct of 
Mr* Rujfel’-^to his acknowledged attention to the 
duties of his important office, if I referred his entire 
filence with refpefl: to the exiftence of fuch an inflru- 
ment up to the 20th May lafl to any other caufe than 
his total ignorance of its exiflence. He was refident 
in Trance at the time it bears date, attentive to all the 
^^anfa^ions in which the interefls of his government 
Were concerned; he refided there many months 
afterwards. No reference was made to any fuch 
document during his refidence, as far as appears in 
any anfwer to the preffing enquiries of the American 
minifter here, for the purpofe either of procuring a 
formal repeal of the Orders in Council or the refiitu« 

‘ tion of the American '^rcyperty brought into our own 
Xpj^niixv. ports. On "the. ftth May 1811, he gives an aecouiit 
of a vcfyiezftaordinaiy cafe'On the part 6f the 

whain a 
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rican Mafl^f^':^the'fhip Grace Ann Green^ 
moll atrodo^ 'ibsaMCT (for fo this Cdurt: 
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ef the^law of oadons Is bound to dte&iibe k) had 
tifen upon his Britijb captors, xefcued ^ihip by 
vioience 6x>ia them, canied her iota a Frmb port, 
and there delivered up nine Et^UJhmen prifoners of 
war to the enemy, to whom he pleaded all thefe eE* 
ploks as matter of fpecial merk, vkch ought to exen^t 
him from the operatioa of the Bertiu and Milan 
creesj^ If thefe Decrees were exdnd at the time, 
there could have been no occafron to plead fuch ex* 
traordinary merits, and the plea could not have been 
received for any fuch purpofe. But Mr. Rufel writes 
that he was liberated, and he cannot tell whether 
on a general revocarion or on a fpecial exemption 
** from thofedecrees.’’^ Jkfpicial exemption! how a 
fpecial exemption from de^es which according to 
this paper had had no exiiixnce from the November 
1810, and which his own country had not only declared 
in terms to be extinfl, but had aded upon the declared 
extinflion in the molt formal and deciiive manner, and 
had cenfured and punilhed the tardinefs of this country 
in doing the like. Mr. Rujfel comes to this country m 
September 1811, and it is not till May 1812 that 
alTerted decree of revocation is produced, under all thf. 
Simulating motives which his known zeal for thn> 
public fervice and the private intereib confided to hk 
proteflion furnifhed for producing it upon occaiions 
that were occurring every day. When finally pro¬ 
duced, no explanation is given oi the time when it 
was received, but it is delivered with evident intima* 
tbns of diftruft \ for 1 cannot but allow great weight * 
to die obfervadon of Xbt.Adams^ tlttt'Mr.i?^/ dif- 
tinguifhes moft Itudioufif between this iuftruiuent and 
the two letters that accompany k, by de^bing diem,- 
as they are, letters and with t^ destn oBwdly ietinpug , 
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^ H tbm, and th» at tie eepy a dteret that furpoHt H 
wdfiSmi. been, pajfed onfucb a da^* 

Taking all this evidence (and much more might be 
adduced} aa refulting from tha condud of the Frtm^ 
Covemment viewed in every poffible direftion; from 
that of the American Govemment and Ita repref^mta* 
dves; from that of the jFre»<ri& Tribunals ill 
ihort, from that of every moral agent whofe coaduff 
could be at all conneded with this paper; it ridulta 
that this paper never speared till above twelve months 
after it b^rs date, and that it did not appear, becaufe 
in truth it did not phyfically ezift. But fuppofe for a 
moment that it was really acecuted at the time it bears 
date, would that give it a legal exigence till k was" 
actually promulg^? Certainly not; in all reafon 
and in adl prafrice fuch an inftrument operates only 
from the date of its promulgation. If accident has 
delayed for a great length of time the publication, it 
ought to be re^zecuted, and with a reference to the 
real time of its promulgation, or it fhould be iflued 
vitb an explanation oi the caufes that have deferred k, 
and poiutiiig to the time of its real operation. But if 
Ip^be fent imo the world with its antiquated date, 
chumii^ the authority of that date, and of that date 
only, it has oriier that authority or it has none. 
That authority it cannot have, and it is juft as de¬ 
ficient in point of honeft claim as if the execution had 
taken place in the fraudulent mode of an antedated 
inftrument. In either way I fhould dq)art from the 
' Ibhriety of judicial language if 1 defcribed it in the 
terms that in myi| 4 >r^enftp» belong to it* It is 
other of the mcoi^kaiit demand which dmt 

perfon lain t)|f kahk ef makingiupon the creduhty of 
mankind, U k fnficiW to obferve that, in my judgr 
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ihtb the Wbtfd tdlii df 

I^Hpod ins %et!yl[eftwy its dperadVfe creidSt. '1 Wave 
' cottcltijfioii arffln^ 

that thfe papef owes Its Httfi to to 
debiaaration of the sift 4j5W/i8ti ;"diafc it fir^ 
lahif of thht fame yealr, and that ^ 

esihet oHgin ohty fof fudh purpoies as it is the dh% 
of^all'courts bf jflftice to defrat. ' 

IF this concluiion be juft, it follows that all attempts 
to prove the operation of fuch a document muft iM!, 
becaufe it is impoffibl# td prove the operation of a 
document which did Ifyou even proved 

in foihe irtftances a co^fih Sf ^ptUiftice fimilar to that , 
which the document hdlds but, it would by no means 
eftablilh the exiftence ftich a document, becaufe 
fuch a practice might take place independently of any 
fuch document. It likewife appears to follow that the 
Court cannot make the order prayed for further prodf, 
becaufe if it is once eftablift^ that the document is 
bom with fuch a ftain of corrupSOn in its very efieftiSdf 
and conftitution, it is out of the reach of 
ing means that can be applied to it; 
of fuch as are to be applied by thofe‘1|:or*''i^<jfe%‘'t^i^^ 
that vitious eflfence and conftitution. Hiey"Whb fibri'- 
cate fuch an inftrument will fabricate the means of 
fupporting it, and this Court does not, where impo. 
fitkm is intended upon Itfelf, reforit for proofs of good 
ftiitfa to the officina fraudts which a^empted die im- 


4^ 


•m 

Sutra 
w winh 


fn the next place wharare the atAKiHity proofs that Appendk o. 
aiwhow offered as to^ Winter of are two 

Uictsra’ which do not at all refet being 

bo^’priof in date $ one of ietter^4o the 

de Prifes fu/penftve upoA the fiititfO fad of 

the 
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Tim (he Americam eaufmg their rights to 4 i>e reipeded hf 
«pi*«thU. England i letters which though .publifhed and known 
months ago have never been brought forward in any 
of the cafes that have been before tbeX!!ourty as found* 
ing any title to reftitutkm; and winch completely 
faUify the letter of the Dtu; de Gadere^ becaufe intod 
of enjoining the French cruizers not to molefo Anteri* 
can flups and veiTeb^ they exprefsly provide for the 
cafe of their detention fubfequent to ^e Firft of N0- 
vember^ the day on which they profefs to revoke 
letters which are completely difproved by the letter of 
yic.RuJel^ of May 18 ii, in which he declares that 
no American Ihip taken iince iH: Nov* had at that 
“ time either been relqgfod or brought to trial.** 
There have been cafes in a paper defcribed 

to come from the American riKnifter at Paris j and it 
is therefore necefiary for me to advert a little to the 
evidence refulting from that paper, and particularly 
with refped to the cafes referred to in them. They 
are introduced by an affidavit, for which the Court is 
indebted to the condefcenfion of Mr. Rt^eL He ftates 
in the affidavit, upon which 1 Ihould, from motives of 
♦fpea:, be very cautious of dropping any particular 
obforvation that does not neceifarily arife, that during 
the time of‘his retidence in France he verily believes 
that no American veffel or cargo was condemned** I 
will hrft obferve, that in this affidavit no notice is taken 
whatever of this revocation, d?xcd April 1811, no addt* 
tional verihcation is thrown in, though, I prefume, it 
’ could be no fecret what were the doubts that had been* 
expreifed.wiib re^ed: to the.authenticity of thafpaper 
in the of the difcuffioiiar'Which had here ndtetl* 

Arpwdiz 0. place(o). lhatolffiewile to obferve, that in the lettersof 

* 
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(a ) Th» alQhltvit wm l»rottght ta aftei the principri argwncinii , 

Mr. 



HIGH COUB^ OF 




whiehiGm^ idowiifo ImsmdMartb 18 x 
tkere is the fame prudent dlaice obferred with xeTpe^k 
m 4he eanftexxce of diia document y no refemice to k 
whatfv® bdng made in any h>nn of words that 1 can 
find in thefe lettm. Mr, Rt^l ftates^ that during 
** the time of his refidence in France he Terily hehevet 
** that no American or cargo was condemned 
for a violation of theB^r//» or Mdan decrees which' 
had been captured after the xft Nov, 1810; and 
he believes that fuch a condemnation could not 
have taken place without information thereof having 
“ reached him.” Here, therefore, is no declaration 
of a fad, but a declaration of an opinion or belief, 
and an opinion or belief fomxded upon another belief, 
that if fuch condemnations had taken place, they mud 
have travelled to the knowledge of Mr. RuffeU Now, 

1 alk, if the fad had been clear and certain that a 
repeal had palTed, whether it is poffible that this would 
have been the form of words in which ^iuRuffel 
would have expreifed himfelf. Suppofing the fad to 
be, that a repeal had paifed in this country of the 
Orders in Council, could it have been a matter of 
doubt ? would it have been merely a fubjed of belief % 
would it not have been a fad to be afcertamed without 
trouble, with the moll abfolute and mod com|dete noto> 
riety ? If fuch an Order had been ilTued to this Court, 
and it had been required from Mr. Rujpsl^ on the part 
of his own Government, or on the pare of any of Its 
citizens whofe interdb were confided to his care, to 
afeertain the lad that fuch m inftrument had been iffued 
to the Court, could it have been a bufiiie&ol an hour’s 
kbour to have procured^copy of 4hat'dioeu|nent, to 
have had it eftablifiied in the itmfi authentic maimer, 
and^tn have communicated it, mut ki the form of a 
rei^inmg helirf founded u^on a beli^^ but hn the form 

of 
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yery form in w fawli ims to tin Ml 

is, 1 think, ^ Arcsigieft pio^ fihst it is Hot a 
upon isiucha verycoidideiable dsgsst of doubt ianot 
r^onobly to be M. "Us^Jh^l ftuss, that fevsiul 
** hmoome to his knowledge, in which teftku- 
** tionshavebeen decayed to d|tedaiiii«it%akbough die 
‘veffek would have been liable to condenoiQation und^ 
** the Berlin and Mrian Decrees,*' but without ftatang 
any particular cafes. Here are no copies of the decrees 
of the Courts before whom tbofe caies were brought, 
nor indeed any alTertion that the reltitutions were 
made by the authority of the Courts-—that they were 
not made by the authoni^ of the State Itfelf. This 
is the whole of the hafoafnadon that Mr. Rufel^ upon 
his own knowledge and from his own belief, conveys 
to the Court. 

With refped to what has palTed fince the month 
of September^ when Mr. Barlow fuccecded him in the 
minion, he lays, “ that he has been informed by the 
Ammcan minifter refident at iVm, that there has 
** not been an inftance of the aj^lication of the Berlin 
and Mihn Decrees to an American vedel or cargo 
iince the ipcnuh of SeptenUfer ; that many vedels 
and cargoes had been reilored to the lawful owners 
thereof, which would have violated chofe decrees 
“ had they been in force; that he has no doubt but 
more fpecific infpcmation as to cafes reftored in th^ 
French Courts of Prize, might be procured from the 
records of the fakl proceedings *,’* On wluch aderdun 
undoubtedly the^queftion arMi^, why fuch informadpi^ 
hasnQt^e^4MtO(()Ul!d? bequi^ it b^g perfedly.ptdl 
known tMv# b|8^been aquedioU long dqiend^k 
whether tbiglrail. promulgated to the (JgufKii 
and which ^ Coiiits were bound to carry into fgp* 

cution. 
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Sidliljtftble 'jprcsjli^^ ihi^^g thde had 

mmpkce. ^rm^fterdotidf Mr.^ 

O^tor Lujhinpohf that nd more Itu 
theif«lc'^‘pr<^ could bexjbtairied, bediufe it is'adMifc 

hi tbfs alfertfon, ttt&t there 
do^bt' ^atever that, "further tiirie Were allowed, 
mdw ^^ecific proof of the'proceedings of the Courts 
might have been produced. ' 

I come now to conlider the particular cafes rilenr- 
tioned in the letters, bediufe, ^ving to the general 
averment of Mt. ^arMc;- all the refped due to the 
affertions of an accredited hdtSftif Upon fuch a fubjeft^ 
refiding at another Courts'it ’ftill remains my duty to 
confider what are the fpecfal cafes he has produced 
in fupport of them, inafmuch as thofe cafes may tend 
to fhew upon what grounds this general averment has 
been conftrufted, and how far the ftatement it con¬ 
tains has been accurately extracted from fuCh prcr 
mifes.' In the letter bearing daf^ ’29 January of ffeu 
prefent year, he mentions this cafe: 

“ Acaftusy Captain Cottle,'^ from ^ 

** Tonningm, with tobacco, had beeU'^'bSilatdid '^b^^^ 
Eifglijh frigate, and was taken by a l^^f^yrlvateer 
and brought into Fecamp for the feft of having been 
fo boarded.” Evidently, therefore, in the opinion 
at"*leaft of the French privateer, which had received 
ud revocatory orders, the Miian D^ree' was at this 
tiiiie'in adlua! operation, fbr the capture was made 
exprefe'grouiC^ of a conl^^^^ifiBii of the 

the feas.”‘%*o Whom 
not to the tribunalsinto 
w|j|^*^e ihip was brought; nor that 
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the ciaimancs appUed lo thofe tntoiak; but xpn 
** few days afterwards the fliip and carge were or def^ 
by the En^ror to be reftored to the ownewy upofli 
condition-upon what condition that ^h^bad 
** not violated the French navigation laws.*’ Kow^ 
upon what pretence could the French navigation laws 
p^bly be applied to this ihip?-*>a fhip bound from 
Nerfelk in America to Tenningen^ no part of ike French 
dominions. The navigation laws of a country are con¬ 
fined to a trade to or from that country. Our navi¬ 
gation laws, for inftance, undoubtedly have a right to 
prefcribe rules to be obferved by foreigners trading to 
or from this country} but do they pretend in any 
manner to intermeddle with the navigation of foreign 
States, as between themfelves ? In what way could 
the French navigation laws apply to fuch a cafe as this ? 
Belligerent Orders might, but navigation laws could 
not at all. To whom, however, are thefe navigation 
laws referred ?—They are referred to the Council cf 
Prizes. The Council determine that no fuch violation 
had taken place, as certainly no fuch violation could 
poffibly have taken place; and then file is delivered,-— 
but d^ered by the Emperor, 

, The nest cafe to whicli this gentleman refers in his 
fubfequent letter, is that of the fchooner Fly; and it 
is this: She was of and from New Tirk^ loaded with 

cotton, fugar, and coffee, bound to St, Peterjburgb^ 
and taken by an Englijb cruizer, and carried into 
« Cowes \ thence releafed.” Does file go to Pr- 
ierjburgh^ the place of •her deftination? No, file 
goes into Bawre, Why then here is a ffau<hd«nt 
cafe a fiiip bound oftealibly to Peterjburghi* but 
bound^ trance y (he vm releafed 

and then pitrfiieil her fraudulent voyage into‘die 

.French port to which ihe was deftined* She de- 

clared 
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** 'tiaM fhe h&t ft» above veklsd^^r whkii ihe might Th« 
do addi peife^ fafety,^ hafing contrived 
tftd^'efieded a fraud for the frip^dyof Frants i and ■■■ 

ihe true reloaded tvidi French goods, and departed 
vdthout moleitadon. Such a c^e as this 1 do not 
conllder as of any authorky, where fuch a fraud had 
been practtfed by a vedel in favour of French conar 
meree, for the fupply of French neceifities, and a 
(hip, as I iikewife obferve, under French licence. 


The next is the cafe of “the ^v^FhQeheiiccm.BofteH 
to Clviia VecchiCi laden with colonial produce, which 
had been boarded, arrived, entered, fold, and now 
re-loading for departure.*’ This is another licence 
cafe—a cafe peculiarly faHoUred and diilinguiOied* 
becaufe, undoubtedly, whett'a Licence is granted to 
import goods into France, I cannot conceive that any 
cafe can occur in which the Berlin and Milan Decrees 
can be applied to fhips fo privileged, and conforming 
(as frr as their own voluntary condud was concerned) 
to the terms of the licence. An exemption from the 
Berlin and Milan Decrees muft indifputably be con- 
fidered to be granted on account of any kiiroluntaty 
a£ls to which the fhip had been fulije£lddl in ^ 
voyage. She had been boarded by an ^izer 

while failing with a French licence, and fbr^pttrpofe 
of the fupply of the markets of France. 


The cafe of “ the Ihip Recovery of Bojon^ boarded, 
arrived, and entered, as above at the fame place, 
now felling her cargo,’’ is another of thefe li- 
lisnce cafes which was freighted at ^e^iame place.-— 
thefe feven 9(%,^iere are two j^hers, which 


decrees of ^ 
and one o 


of the 
e*cal^ the 
« Brig 


E x a 
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..j^und 

% into 4ten to 

'I bought, relos^edh and d$tparteda$kaboyet’’^']pheft4l 
no proof whatever , dial ihe of^b^ toue^ihlg an 
fnki9vtk was at, all kiioiyn^ that.^ bad ,<kfdaDe4 

nor i$ any escpl^a^osi givon upol|^lid)nt^4Ul.■‘ 
^nty fte had been rolloredx whether 1^ a|t 
^0 State, or by an a£k of the Tribunals^ ^ - 

Of thefe feven calea .then yshk:!) sura %eieyiyrer 
ferred to, three are eafes of ,yedels under licence, in 
lyhich an ^adual.and fpeclalprote^lion had been given, 
two are reilored, not by jiadgpients of the Tribunal 
a^ihg, upon the k^jyn ja^^ but by the a^ of 


the perfcm exerd 



iv^reign powers of the State 


in a way that fuited ,)p policy or his fancy in the 
particular cafe: and in one of the other two it does not 
dl appear that the fa£^ was known that thefhip had 
yioj^ed the Innch Decrees by vifiting znEnglifi port* 
|So that one only r^nains, and what the real circum* 
fiances of that cafe were it is quite impoiTible for the 
to inveftigateYr.they may be fuch, as if known 
tae cafe from being of any authority 
1 fee, that the cafe is without 
j^,i^ip was originally deftined to a French 
only been vifited by a JBr^ 
crulzer, and had not been feized by any Fret^eb cajj^ 
tor on her arrival. 

To the obfervafxon 1 have already made on the 
*pra%ce, as infuffident to fupport thb document even 
^ proved, I wiQ only add,* that if there were 
dee founde^>^^ arty fiju^ t^ee, it mull havebetip 
apraf 



ceedijif 
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iccpi^iaBied {a^kf^: l^i^ -im - hi^ «Mi 

ghik ^^n^genee m tl^ pitt (^ ^C!ttaiil») liilil ig^E&ir 

proofed now ready to be pisbduced^ HiSe.'. 

wiHiid biwe been legal evyeiuib well endtlecl 1x1^ file *1Sm^ 
attontbn o£ the Court, in proof of the non^eeailoQ 
oi^e JMe and Milan Decrees^ in confequenoe of aft 
addbemie revocation pnblitkjiy pramulged. 1 do Hot 
endr^y accede to diepcdid^ oi thatt^ 

non-eaciilence of die ikcr^ ea/natdy bepnmd hj the fra* 
mulgathn of the repeal^ and by tMm*enecutiou(fibada» 
cree^ becaufe the mere non-ejeecudon may proveacitbtiig App«ndif T. 
but the prefent fufpendxni of the decree pretended ito 
be repealed. The pr<^^iy'iiiay remain inn fiaxe of 
detention within the gt>s4> decrees, whenever it 
is thought fit to call th^vhito adion. It is net die 
mere prefent non«execution of the rule, butan ezecti* 
don of a contrary rule introduced by the r^ieal, t^t io 
the prop^ evidence. Shew an authendc and pabhe 
repeal, Ihew that rqieal followed up, not by a mei^ 
cedadon, but by immediate liberation under fonteoeo 
of the Courts, and a judgment of coils agaioil^dhidiifo 
who prefume to Infringe it. That is ^ 
dence in which the other belHgenait 
to acquiefce—but it is evidence dT a 
tore indeed from that which is furxiSfo^liif 
fontadon given hi one of the letters alkded to, that ApptiiakT. 

k the month of May i8ii, lunone veS^ciqjtnred 
** 1 ^ of had b^ either Telea&dnr 

w brought to trial.** ^ 

It is kudly worih wh^ to advert to three aSdavi^ 
to theOouit, byyiHiich k 
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♦f fbe Berlin mAMihn Decrees, as the iiK}dY^ ^ 
rekiMes* They might be for reafons of piira^ 
convenience, fudi as often occur in the cai^ of Bri^ 
tifi ihips which are releai^ by the enemy, when ^ 
cruizer b already encumbered with as many prizes as 
die can difpofe of. Or they might be in cordequence 
of ^lecial orders for fpecial purpofes—for the public 
%rvice of France^ or for the purpofe of giving a colour 
now and then to fuch fuggeffcioos as are now offered to 
die Court. To be fare if thefe cafes are to be taken as 
they are defcribed, they prove too much: they prove 
not only that the French have repealed their own Berlin 
and Milan Decrees, but that they have renounced their 
own moil undeniable lig^ under the general Law of 
Nations; namely, of fuzing contraband of war going 
to an enemy's port, for two out of thefe three cafes, are 
cafes of naval (lores coming to this country. 

' If it be aiked wheth^ in the evidence adduced 
feverai reilitutions do not appear to have been made of 
American ihips coniifcable und^ the Berlin and Milan 
Decrees; 1 anfwer without referve, that I believe 
there may have been fuch inilances. It would 
be indeed to deny what thefe gentlemen have 
evened In ^general terms, though their fpeciiic 
biilancea ate very unfatisfadory. But, 1 anfwer 
further, that thefe reilitutions have been a^ts of 
State proceeding on modves of policy, or humour 
in the particular inilances-—not judgments of tri¬ 
bunals a&ing upon a known law, at the inilance of 
parties who claim the beifetit of it. It was &id on 
behalf of the chdmants, that we have no right to 
diflate^^ Jlwidsr modes of "reilinition; I anfwer, dmt 
we fuch a v^t, becaufr 

IIS to make a demand of 1^^ 

* The 
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Hie La!«r of Hatioas obliges eveiy aasi^iiiie country to 
haxre tribunab of ibb fpecies, from irhi(^ bijured^af* ^ iOm, 
des have a right to demand redreb, tmetegratid or as 
matter of court fstvour, but ra dtbih And it "" 

b no anfwer when we call for a hw^ to fliew us a par^ 
ticular aft of State that has done the iame riling^ If 
they proceeded upon the law, fliew the bw in the uflitd 
manner by the produdion of the edid itfelf, by recorded 
applications of it in a legal form, and by the teflimony of 
eminent profeflbrs of the law. If you can fliew no fuch 
thing, it leaves the matter open to theconclufion which 
has a good deal of other collateral authentic hiftory 
to fupport it, namely, that the French Rtfler referred 
this fubjed entirely to hb own foverrign will and jflea- 
fure; that he granted reftitutbns and refufed reflitu* 
tions very much at hb own fpecial diferetion, with little 
interference on the part of the tribunab. 1 think 
llrong traces of thb are to be found in the cor« 
refpondence of Mr. Rufel ; fomedmes the ^‘{Imperor 
refufes to permit any American cafes to be report to 
him,’* though all depending upon hb dedflon. At odier App«id« w 
rimes “ he declines,** as flated by Mr. ** 

any decifion with regard to the lift, beforeji|hitd been 
fuhmitted to,’* what ? not to the Council <^Prines,lmt 
to the Council of Commerce. Then comesn^nu^ 
to Cherbourg^ and fetes and feftivals, and the matter 
b adjourned J^ne die* No wonder that the French 
cruisers ftiould betray a very inconflftent pradice of 
their own in fuch an uncertain ftate of things-^what 
to take or what not to take.—But what thb country 
demands, b a clear and determinate nik of bw, aded 
uppn in a clear and determinate not a 

atid fludmring pradic«ii beodfogto prefent 
pc^^e^ even to prefent humour, in fn^ .manner 
as to leave no certainty to guide any individual, or 

any 
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Th* any State that looks to it for the dire^on of her cot^ 
wfIf the matter is left in a flate of uncertainty it 
h enough; becaufe if honeftly meant and fairly 
*^*ftiS**** authenticated, no poflible doubt could hang upon it. 

It would be enough that the matter was left in a quef- 
tionable fhape as to whether the decrees were revoked 
or not, or how they had been revoked. But the cafe^ 
in my apprehenfion, goes much further, it goes to the 
effe^ of eflablifhing that no fuch revocation has 
actually taken place* 

Having arrived, at leaft in the convidion of my own 
judgment, to the concluiion, that the inftrument relied 
upon is afalfe and fraudulent inftrument, without good 
iadth, without authenticity, and without promulgation, 
it becomes lefs neceftary for me to confider how far it 
would have fatisfied the other requifites prefcribed in 
the Order, if it had not been an inftrument totally 
deficient in thefe primary and fundamental qualifica¬ 
tions* I fhall, therefore, not impofe upon myfelf the 
talk of enquiring how far, in the cafe of fuch general 
Decreet, violating the rights of neutrals univerfally, a 
revocation them in favour of any one State, calling 
Itfelf neutral, is entitled to the refpe^b of the other 
belligerent whofe rights may be more deeply affefled 
by the partial revocation than by the general prohi¬ 
bition itfelf—>how far the State, which has impofed 
the injurious prohibition, has any right to make fuch 
a fele^on of neutrals more than It had the right to 
. impofe the ori^al prohibition—how far a State, 
calling Itfelf neutral, has a right entirely to difband 
fh>m the'common confederacy of civilized nations, 
and todbcept, as a mere indulgence to Itfelf, that 
which It oi^ht to claim and po^efs as the common 
birth*right of all neutral States whatfoevef«« 4 iow 

It 



HIGH COURT OF ADMIRALTY. 

It is at liberty, confiftently with any known principles 
of general juftice, or of national good faith, by fuch 
an acceptance for Its own temporary convenience, to 
concur in eftablifliing principles immedfately fatal to 
the rights of all other neutral countries, and ulti* 
matelyand confequentially to Its own;—and if It is not 
fo at liberty, to what extent of oppofition beyond the 
indignant rejcftion of fuch felfilh favours, if they are 
fo offered. It is bound to carry Its refiftance. Thefe 
are momentous queflions—and they become more 
momentous if the affertion of a right to accept fuch 
felhfh advantages upon a fpecies of derelidion of 
neutral rights and duties, fhould be coupled with the 
alfertion of a flill more noxious right to accept thent- 
upon terms which can have no other merit allowed to 
them than that of qualified hoftility to the other bel¬ 
ligerent. For the neutral State to contend againfl that 
belligerent that fhe had accepted fuch terms, had 
aded upon them, and by fuch acceptance and ading 
had a right to infill: that the conditional bargain had 
ceafed to be conditional and ought now to be con- 
lidered as abfolute againfl Him, does feem fomething 
of a pretention not very confiflcnt with the expeda- 
tion of a ready acquiefcence on the part of that other 
belligerent.—It were much to be lamented, if a Rate 
of things fhould exifl which called for the difcuilion 
of fuch queflions. The conclufion to which 1 have 
arrived excludes the neceflity of enquiring whether 
fuch a Rate of things does exiR, and what decifion 
ought to be applied to the queRions arifing out of 
it. It is equally unneceRary to enquire whether the 
acceptance of any conditions (be their natui’e what it 
may, even future, profpedive, or continuous, as 
Dr. Stoddart has obferved), leaves the revocation Rill 
in a conditional Rate, or converts it into an abfolute one 
von. I. F p (though 
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The (though the conditions are ftill refting in future unexe- 
uid^ldicrs. cuted performance), together with I'everal other minor 
' confideratioiis on which much learned induitry has been 

beflowed. Such as whether the revocation, if it exifted, 
was abfolute even with relpeft to all the claims of the 
favoured neutral—whether it comprized cargoes as 
well as fhips—and whether it extended to the protec¬ 
tion of American property on board the velTels of other 
Appendix X. neutral countries, or of the prodnfts of England on 
board American veffels, become American property by 
purchafe. 

With thefe obfervations I difmifs this cafe, having 
brought to the confideration of it, as I truft, all that 
impartiality and independence of mind fo ftrongly 
prefled upon me by advice, of which I (hould be lefg 
difpofed to doubt the propriety, if I had in the flighteft 
degree felt the neceffity. In a cafe which, though not 
attended with much difficulty, is not without its deli¬ 
cacy, I have endeavoured to difeharge my duty as 
in other cafes, certainly without any difregard to the 
fatisfa£lion of other minds, but indifpenfably to the 
fatisfad:ion of my own. If that fatisfadion has been 
acquired upon principles erroneoully aflTumed or ap¬ 
plied, it is my confolation, in this as in other cafes, 
that thofe principles may receive their correftion from 
the proper authority.—For without taking upon my- 
felf to fay how they ought 'not to be correflied, I may 
venture to intimate that the law and conftitution of 
, this country point to the tribunal of appeal as the 
proper Forum by which the judgements of this Court 
are primarily and properly to be examined. Acknow¬ 
ledging vwth all refpedt' that authority, I pronounce 
that this fhip, and the other American foips, cap¬ 
tured before the 20th May^ are liable to condemna- 
tion—and that thofe which haye been captured iinoe, 
4 are 
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are entitled to the benefit of the proteflion, held out 
in the Declaration of 23d June —a Declaration founded 
not upon the faith of that pretended revocation of the 
French Decrees, but upon motives of conciliation, 
upon the defire entertained and exprefled by Idis 
Majefty of re-cftablifhing the intcrcourfe between 
neutral and belligerent nations upon its accuilomed 
principles. 


The 
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A. 

NOTE to page a. 

Orber. in Council, 19th Novemhir 1S06. 

■^^^yrl^EllEAS it has been reprcfented to His Alaicily, that it Tiv. i^ 
would be eypcdifnt in the prefeuL circuinllancci to permit^ 
under certain rules and regulations, a coinmevcial iotevcourieto be 
carnctl on in iiritifh vcflels navigated according to law, fiom the 
free poits in the ISnhaina IJhindiy and the poit of Road Harbour in 
the iliaad of 'Tortohif to fuch jjort.'s and places in the ifland ol St* 
as arc nut or fliall not be under tlie domiuiou and in Llie 
pofTcfiion of His Majolly’s enemies ; H'S Majvlly, by and 
v.’itli the advice of His Privy Council, is pleafcd to aiithotlze, and 
doth hereby authorize the Governor of the Bahama IJlands^ and 
the Govonor in the IJlatuh, (or the Prtfi.lent of the 

Council refiditig in the iHandof Tortohy and the Chief juilice and 
( -ollt'dlor of the Cuftoms of the faid ifland. If by writing under 
the Rand and Sea* of the Governor of tlie Lecx’/ird Ifiands they 
fliall he deputed ft.i- that purpofe), and each of them, to grant 
b'cciices under their liar Js and fcal.s rilwOiivcIy, but in Hii Majefly's 
iiame, X.o Biky/j \cir.li navigated nccinding to hnv, to clear out 
from the poit ol R.-zaJ J/arho’tr in t'le d’and of '! ortola, and froot 
the free jiorts in the Bahama IJlandx reip' Clivtiy, wit lx cargoes of 
the produce or raamifacfure of the United Kingdom of vj 
Britain and Irdand^ and fait from the Bahama Ijlanch^ to fuch 
porta or places in the ifland of St.Dorrungo as are not or (hall net 
be under the dominion fend in the atlurd poffeHjon of any of Hi* 
M.ajefty's enemies, (the natne of the veffrl, and the port or ports to 
which the veflVl is bound, to’be inferted in every fuch licence), and 
to b'.ing bncl< from fuch ports in the faid ifland to the free ports io 
the Bahama 1 (lands^ or to the port of Road Harbour in the iflan^ 
of TfrioUif or to foine port of the United Kingdom, auy article* 
the produce of the faid ifland of St. Domingo i fuch articles of pro# 

[ a J duce 
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(( 3 uce to be in all refpc6ls fubjeft lo the duties and regulations td 
which the produce of foreign Iflands Is by law fubjcft ; Provided, 
however, that fuch veflels fiiall not carry any fngar to the laid 
illand of St. Domingo, nor carry any negroes, either to or from the 
faid illand. And His Majt/fy is further plcafed to direft, that 
every licence fo granted (hall be entered upon record in the proper 
office, and an account thereof be tranfmliled to His Majefty’s 
Secretary of State for the Colonial Department. And HisMajefty 
doth hereby order and command all and every the commanders and 
officers of His fliips and veffels of war, '.ind the commanders of all 
private Ih'ps of war, and others whom it may concern, to liiffcr 
all and every fnch Ihips and velFeis having fuch licences as aforc- 
faid, and conforming to the regulations iht'cin prefrribed, to pafs 
and repafs upon their refpeflive voyages, which fliall be deferibed 
in filch licences. And in cafe, through ignorance, or in breach 
of (his His Majefty’s t)rder in Council, any Ihips orveffels having 
fuch licence as aforefaid, thall be brought in for adjudication, 
Ilis Majtfty doth hereby fuither order and command, that they 
ffiall forthwith be releafed by His Majtffy*s Court of Admiraltyi 
upon ju'oof iliat the parties have duly conformed to the regidatioiis 
and rcdriclions piefcribcd in the faid licence. 

(Signed) W. fAWKENER. 


B. 


Relief Ships 
(learrd aut fur 
Buenos Jyttu 


NOTE to page 2, 

Tnst?,i/Ct10N', nth February 1807. 

will and pleafure ir, that all Briij/h vclfels which have 
cleared out for any of the ports of Our United Kingdom to 
Buenos Ayres and the river Plata, may be pcrmitlcdj either to pro¬ 
ceed without interruption to any port of the iiland of St. Domingo, 
not in the immediate pofleffion and under (he controul of France 
or Spain, there to difpofe of their cargoes, and to lade produce in 
return, and to carry the fame to any port of our United Kingdom, 
or to tranlhip their cargoes on hoard neutral veffels, and to fend 
the fame for falc to any hoftile colony, and to bring back returns 
on board fuch neutral veffels, to any port of our United 
Kingdom'. 

Uy His Majefty’s Command, 

(Signed) SPENCER. 
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C. 

NOTE to page j. 

Order in Council, 15th July 1807. 

X^HEREAS it has been reprefented to IlisMajefly, that it 
* * would be expedient in the prefent circumftances to permit, 
under certain ruleg and reliildliuns, a commercial IntcrcouTfe to be 
carried on in Brittfh velTcls, navigated according to law, from the 
province of Nova Scotia to fuch ports and places in the iOand of 
St. Domingo^ as are not or (hall not be under the dominion and in 
the actual pofleflion of the government of France or Spain; His 
Majefly, by and with the advice of His Privy Council, is pleafcd 
to authorize, and doth hereby authorize the Governor of the faid 
province of Neva Scotia, to grant licences under his hand and feal, 
but ia HisMajefty's name, to Briti/h veffels, navigated according 
to law, to clear out from any port of the faid province of Nova 
Scotia, with cargoes of the produce of the faid province of Nova 
Scotia, or any Britifb colony or plantation, or of the produce or 
manufacture of the United Kingdom of Great Britain and Ireland, 
to fuch ports and places in the ifland of St. Domingo, as are not or 
fhall not be under the dominion and in the aClual pofleflion of the 
government of France or Spain, (the name of the velTel and the ports 
to aii^ from which the veflel is bound to be inferted in any fuch 
licence), and to bring back from fuch ports in the faid ifland, to 
fome port of the faid province of Nova Scotia, or to feme port of 
the United Kingdom, any articles the produce of the faid ifland 
of St. Domingo, fuch articles of produce to be in all refpeCls fubjet% 
to the duties and regulations to which the produce of foreign 
iflands is by law fiibje^ : Provided, however, that fuch veiTcls Ihall 
not carry any fugar to the faid ifland of St. Domingo, nor carry any 
negroes either to or from the faid ifland. And His Majclty is fur¬ 
ther pleafed to direCl, that every licence fo granted fliall be entered 
upon record in the proper oilice, and an account thereof be tranf- 
initted to His Majefty's Secretary of State for the Colonial De¬ 
partment. And His Majefly doth lurcby order and command all 
and every the commanders and officers of His Majelly’s thips and 
veffels of war, and the commanders of all private fliips of war, and 
all others whom it may concern, to fuffer all and every fuch flifps 
and veffels, having fuch licence as atbrefaid, and conforming to the 
legulations therein prefirribed, to pafs and repafs upon their re- 
fpeftiye voyages which fhall be dcfcribed in fuch licences. And 
VOL, I. [b J ja 
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m cafe t 1 n*ou;:»h ignorance, or in hrerich of this Ilis Majcfty** 
Order in Connell, any fliip; or vcfftlT hrsviii'^ Inch licence as afore- 
faid, fliall be brought in for acljudiculion, llis Majcfly doth hereby 
further order and conimaml, tliat tlicy Ihull hn-thwith be releafctl 
by Ifis ill.ijefty's Courts of Adiniraltv, upon prool: that the parties 
Iiavc duly conformed to the iLgulaliuna and rcllritUous preferibed 
til the £hid licences. 

(.Signed) STEl’HENr CQTTREl.l.. 


D. 

NOTE to page 4 . 

PiiLICAN, busiivK. 

1 X the cafe of the Pkltc ihe f-tni'' tnieftion occunf-4 

^ in the Ccutt of Oih/.//y iScsy.— ft w^s tlic cafe of a 

vcffel under Daiitjh col-iur*, capluic'I oti a voyage front Port au 
Prince to 7'crk with a rctinn catgo of cofli'e, ike,—I'hc 

Judgment of the Cooit was deiivwicd by t^ir Gr^uU to the 

following efftdl: 

** Although it was matter of notoriety, thtl a confiderable part 
o£ St. Z)ofnin"fi had been emancipated trom the dominion ot Prance^ 
yet, when the formci calcs {^Dart and ilnppy Con/L-) were derided, 
■we thought there was no fjfticicnt 'gr< nid lo atniiorize the Court 
to prefnme a charge in ins national it always belongs 

to the go.crnnser.t of {hccountjy to (.'i-:* 1 .•'!);»* in \Nhat relation 
any other country llar-ls toward;, it; th.;;: i. a 2 miiit upon which 
courts of jullicc cannot dccuie. Now, all hough the c.ifes of the 
JJart and llat^py Cou^.K-^ inv.alving that qneiiio:;, did not come on 
fer hearing before this Jioard uutd forro tin.a alter the fubfequent 
Orders in Council br.d u'lucd,, y. t thole Orders were not in cxill- 
ence at the lime Vvlun th.c eapturts took place*. *But thjy had 
been pronjuig.ilcd bn Pioujly to the prcfeiit capture ; and .we are of 
opinion that they do contain a recogniciori on the part of I'lia Ma« 
jelly’s Govcrnmtni. that there arc ports and places in St. Domingo 
not only not in the poiTvffion, but alfo not under the dominion of, 
France. * The only ground for epudemnation jn this cafe is the 
trading from a hoftile colony ; but that cannot apply to thofe parts 
of it which arc not CQufitstu’cd or held to be under the dominion pf 
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4 he enemy ; and therefore the real queilion is as to the dcftrlplioti 
and charadlcr of the port or place from wliich the veirei was tr.nd- 
ing. It is evident, thpt wlsatever may have been the motive for 
granting thefe licences under the Orders in Council, it cculd not be 
to fanStion or authorize a trade with fuch parts nf the colony as are 
huflile, becaufe in the orders th^mfelvcs a dilMn.'lIon is taken aa to 
different parts of St. Domin"o, to fonic of which a ! rade is permitted, 
to others not. It was not ncccffaiy that government flionld have af- 
certained in what way affirmatively Si. Dominno ihould he politically 
and commerciallyconlidered. Itis fiifficieut fo! the pivfcnt quefiion, 
that the Orders negative a hoftilc charaflcr applying to certain parts 
of the colony ; and it was not contended in argument, that llie poit 
from which this veffel failed was not one of tliofc lo v/hich thefe fub- 
feejuent Oiders wwiild apply. We are therefore oftipinion that this 
property mull be rtlhired; but as the queflion is altogether new, 
v.'c think, the captors e>ughl to be rciinburfcfl in their expcnccs. 


NOTE to page 17. 


Order of Couxci I,, ytli J.inuary 1807. 


EAS the Frmrh government liaj idlicd cjitain orders, 
h, in violation of the ufages of War, puijjjtt to pro¬ 
hibit the commerce of all neutral n.T.tions with Ilia Majcfty’a 
dominiiins, and alfo to prevent fuch nations {ioni trading with any 
other country, in any articles the gioivth, produce, or manufac¬ 
ture of IJis Majclly*d dominions; 

And whereas the faid govern;nciu has alfo taken upon itfclf to 
declare all His Majetly^s dominions to he in a llaie of blockade, 
at a time when the fleets of Ftauce and her allies are theu!f,‘lves 
jconfined within their own purls by the liipciior valoiir aiul dilclpbuc 
of the Briti/h navy ; 

And whereas fuch attempts on tlie part cf the enemy svould 
give to His Majefly an iinqnefticAuiIde light of retaliation, ami 
would warrant His Majcfty in enforcing the tune prohibition of 
jail cfllhimerce with France^ which ihat power vainly hopes,to ejtll-^t 
againff the commerce of His Majefly’s fubjrj£ls; a prohibition 
which the fuperiority of His M:ijelly*s naval forces might enable 
.ktm to fupporf, by a^ually invefling the ports and coatls of the 

b enemy 
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enemy with numerous fquadrons and crulfcrs, fu as to make the 
entrance or approach thereto manifcllly dange>‘out; 

And whereas His Majefty, though unwilling to follow the 
example of His enemies, by proceeding to an extremity fo dif* 
treifing to all nations not engaged in the war, and carrying on 
their acciiftomcd trade, yet feels Himfelf bound, by a <lue regard 
to the juft defence of the rights and interefts of His people, not to 
fuffer fuch meafures to be taken by the enemy, without taking 
foir.i fteps on His part to reftrain this violence, and to retort upon 
them the evils of their own injuftice : 

His Majcfty is therefore pleafed, by and with the advice of His 
Privy Council, to order, and it is hereby ordered, that no vcflel 
fhail be permitted to trade from one port to another^ both which ports 
/hall belong to or be in the poftclfton of France or her allies, or 
(hall be fo far under their controul as that Brhijh veflels may not 
freely trade thereat: And the commanders of His Majefty’s Ihips 
of war and privateers lhall be, and are hereby inftrufted to want 
every neutral veftel coming from any fuch port, and deftined to 
another fuch port, to difeontinue her voyage, and not to proceed 
to any fuch port; and any velTel after being fo warned, or any 
veftel coming from any fuch port, after a reafonable time fliali 
have been aftbrded for receiving information of this His Majefty's 
order, which ftiall be found proceeding to another fuch port, ftiali 
be captuied and brought in, and, together with her cargo, fhall 
be condemned as lawful prize. And His Majefty’s Principal 
Secretaries of State, the Lords Commiftioners- of the Admiralty, 
and the Judges of the High Court of Admiralty and Courts of 
Vice-Admiralty, are to take the neceftary meafures herein, as to 
them ftiall refpeflivcly appertain. 

(Signed) W. FAWKENER. 


NOTE to page 


OROta of CouNCii, Jith Novemher 1807^ 


JtetpfA‘n£ 
Trade, .Ut)rj- 
hibited, ro parts 
i II the poirclIKm 
of the enemy, 
See. 


W HEREAS certain orders, cftablilliing an unprecedented 
fyftem of warfare againft this kingdom, and aimed efpecially 
at the deftru^iion of its commfree and refoitrces, were, feme time 
ilfucd by the govcnnntut of/Vwnr, by v/hich ** the 

iilauids 
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iilands were declared to be in a (late of blockade (a),** thereby 
fubje^ing to capture and condemnation all vefTcls with their 

cargoes 


(a) FRENCH DECREE. 

Novemler tif z 8 o 5 . 
The annexed trandalion of the Decree of 2 x 11 November, 
which appeared in the public papers^ has been corredled 
by the ofHcial communication in the Momteur, 


French Deefw 
tift Nov. 
x6tif Dtc.iSo.' 


Napoleon, Emperor of ihe French, and King oi Italy. 

Coniidering, 

1. I'hat England docs not acknowledge the laws generally ob- 
ferved by all civilized nations. 

2. That (Ite regaids every individual as an enemy who belongs 
to an enemy’s (late, and confcquently makes prifoners of war, not 
only of the crews of (hip= of war, but alfo of the crews of merchant . 
velTcIst and even fupercargocs and merchants who are proceeding 
in their courfc of trade. 

3. That (lie extends to merchant (hips, and to wares, and to 
property of private perfons, that right of conqueft which ought 
only to be applied to property belonging to the hodile dates. 

4. That (he extends the right of blockade to commercial un- 
fortihed towns, and to ports, harbours, and mouths of rivers, 
which, according to the principles and pradice of all civilized 
nations, is only applicable to fortified places. 

'riiat (he declares places in a (late of blockade, before which 
(he has uot a ihip of war, though no place can be conlidered in a 
(late of blockiide, unlcfs it is fo inveded, that approach cannot be 
attempted without imminent danger. 

That Ihe even declarss places in a date of blockade, which, 
with all her forces united, (he is incapable of blockading, namely, 
whole coafts and empires,- 

That this monllrotts abiifo of the right of blockade hat no 
other object than to obiirnA the communication of nations with 
each other, and to raife the tr^dc and the indudry of England, * 
upon the ruin of the trade and indudry of the nations of the 
continent. 

6. That, finer fuch is the objefl of England,' who^er is con** 
cerned in the commerce of Englijh merchandize on the continenty 
thereby fayours her views, and becomes her accomplice. 


7* That 
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cargos** whlth fhould continue to tiade with His Majefty’s do^ 
minions: 

An(} 


7. Tint this cor.ihif'L on the part of xnd, wlilcli is only 
worthy of the ea.lieil ages of harb^rirm, lias redounded to the ad- 
rantage of that llatt, and to llu; of all others. 

B. 'that ju is a natural rlgliL UJtjwppof; an tnemy with the i'atne 
capons he cmjdoysj and to him hy the fame means which 

he employs agamil others, efiiccially wheiitlia; eo. mv dilclaims all 
ideas of jnfiice, and all the llh-^rLil Liitiincnts, ivhicli have rcfulted 
front the civih’xiiiion of irajikind. 

\Vc have rtfoived to r.gr.i:;.'t the fame fyftcm 

which flie has cfL.’.blifiiv-cl hy her ri.a»;tiMie code. X:.e regulations 
of the p-I'C.nt decree tlsali therefore L-e heneeforth roniidered as 
foimiiig a fuiidamcjital law of the en.pire, until Eti^Iatid fhall 
acknowledge that the rlgVit of war r. tlij f.i'r.e l:y Irud as by fca—— 
that it dot‘^ not extend to piivalc piiipeity, of any hind whatever, 
or to the perfons of ii-divi\!u:<l u!ieonT!-x''Ud with the piofeffion of 
arms, and that the right of blockade is limited to fu.tincd places, 
adlually invefttd by a fufficient force. We have therefore decreed* 
and do hereby decree, as follow : 

Article I. The Briii/h Iflcs are declared in a ftate of blockade, 
a. All trade and all correfpondeuce with the Brityh Jflea are 
prohibited. 

Confcqiiently, all letters or packets that are addreffed to England, 
or to Engli/hmen, or which arc written in the Englijh language, 
fliall not Jieucefoith be forwardid by poll, but fluiU be fciy.td, 

3. Every individual Engli/h fubjett, of whalewr rank or con¬ 
dition, who fliall be found in any country occupied by onr troops, 
or the troops of our allies, fliall be conlldcred as a prifoner of war; 

' 4, E\» ry magazine, everj kind of merchandize, every fpcciet 
of property, he if what it may, which belongs to an Englijh fub- 
jcfl, ftiaU be confidered as lawful^prize. 

5. Trade in Engljfh merchandize is prohibited ; and all mer¬ 
chandize that beloiig-j to Eingland, or that is the produce of her 
manufadlutes of coipnies, is declared lawful prize. 

• 6 . A moiety of the produce of the confifeated property* which, 
by the foregoing articUs, is declared lawful prize, (hall be appro¬ 
priated to the merchant.^* to indemnify them ftr the lofs they hare 

fullaiiicd 
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And whereas "by the fame orders, « all trading in EngliOt 
inerchandi7.e is prohibited, and every article of merchandi/.e 

belonging 


fuflnlned from the capture of their merchant -veflcls by EngUJh 
cruizers. 

7. No (hip which comes (lIrciP ixam England^ or the co¬ 

lonies, or which lhall have been there, after the publication of the 
prefent decree, fliall he peimittcd to enter any of our harbours. 

8. Every fliip trading by m'-ans of a f.di'e declaration, m con¬ 
travention of the above m-ntioned rogidnlion'?, fiiall be detnined, 
and the fliip and lading fiiail be confifcaied, .iS if tliey were EngHJh 
property. 

9. Our Tribunal dcs at Prrh is invefled with the power 

of definitively d.’cidi:i.?' aU (pi- ili-ji.s vvjilch may uilfc within otir 
empire, or in the countrirs oc ’'.yi'd by the tretu/j armies, in 
refpeci to the execution of cut pic'.i nt decree. Giir i'ribuual dcs 
P.i/es at Milan !■; icvL■^'- d with t!ie power of derinitivcly deciding 
fuch queltioiii. ns me.)' atife within tiic limits of our Kingdom of 
Laly. 

10. The comn'i'nlcatum of the prcfi-nt d'rree fliall be made by 
our Miniilev of For'ig 1 F.' lntiuivt To t!ie Kings of rpahif Naplcst 
IL'lliiru!, {Old Em/tU!, nnd to our nt!:i r n'i!.-,, whofc I'uhjcCls are, 
as well as our own, the victims of the injulUcc and b:ii!)aiifin of the 
Englijb maritime code. 

11. Our minillcrs of foreign relations, of war, marine, finance, 
and police, and our diredfur general of the polls, are, in their 
refpeftive departments, charged with the execution of our prefent 
decree : 


The following Decree of incr<;afed fcvcrity, has appeared lincc 
in the public papers; but the Editor has had no opportunity 
of comparing it with an authenticated copy. 

PariSf a6tli December 1807* 
Napoleon, emperor of the French, king of Italy ^ and proteflor 
of the Rheni/b confederation OUferving ihe meafures adopted 
by the Rriti/h government, on the nth' of November laft, by 
which veiTcls belonging to neutral, friendly, or even powers the 
allies of England, aie made liable, not only tobefcarched'by £!»/- 
l]fh cruizers, but to be compulforiiy detained in England, and to 
}i3ve a tax laid on them «f lb much per cent, on the cargo, to be 

b 4 regulated 
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** belonging to England^ or coming from her colonies or of her 
manufa^ures^ is declared lawful prize:** 

And 


regulated by the Sritifb legiflature—obferving that by thefe a^s 
the Briiyb government denationalizes Ihips of every nation in 
Europe^ that it is not competent for any government to detra<^ 
from its own independence and rights^ all the foveteigns of Europe 
having in truH the fovereignties and independence of the dag ; that 
if by an unpardonable weaknefs, and which, iu the eyes of pofterity^ 
would be an indelible (lain, fuch a tyranny was allowed to be effa- 
bliihed into principles, and confecrated by ufage, t^e Englijb would 
avail Lhemfelves of it to aifrrt it as a right, as they have availed 
tliemfelves of the tolerance of governments to eftablifli the infamous 
principle, that the dag of a nation docs not cover goods, and to 
give to their right of blockade an arbitrary exteniion, and which 
infringes on the fovereignty of every ftate; we have decreed, and 
do decree as follows : 

Art. I. Every ihip, to whatever nation it may belong, that ihall 
have fiibniitted to be fearched by an En^U/h flilp, or to a voyage 
to Erglar.tf^ t>r that Ihall have paid any tax whatfoever to the Eng-* 
tjjh govrrnn.cnt, is thereby, and fur that alone, declared to be 
denationalized, to have forfeited the prote^ion of its king, and 
to have become Engii/a property. 

a. Wiiether the fhipa thus denationalized by the arbitrary mea-*^ 
Jures of the Fnglifli g'oi t rnment, enter into our porta, or thofe of 
our aUie<, oi >vhetlier they fall into the hands of our (hips of war^ 
or of our pvwatceis, they are declared to be good and lawfut 
prizes. 

3. 'J'hc Brit'fj idands are declared to .be in a date of blockade, 
both by land and fea. Every (hip, of whatever nation, or what¬ 
foever the nature of its cargo m^iv he, that fails from the ports of 
Englundt or tlioO' of the Engltjh colonies, and of the countries 
occupied by Engii/b troops, and proceeding to England^ or to the 

colonics, or to countries occupied by EngVtfb troops, is 
good and lawful prize, as contrary to the prefent decree, and may 
be captured by our fliips of war, or our privateers, and adjudged 
to the captor. 

4. Thefe meafures, which are reforted to only in Jud retaliation 
of the barbarous fydem adopted by England, which a(&milates its 
iegiflation to that of Algiert^ (h^ ceafe to have any with re- 
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And whereas the nations (a) in alliance^with France, and under 
ner controul, were required to give, and have given, and do give, 
effeA to fuch orders: 

And 


fpc£l to all nations, who /hall have the firmnefs to conspel the 
Engli/h Government to refpeft their flag. They /hall continue t<> 
be rigoronlly in force^ as long as that government does not return 
to the principle of the Ijw of nations, which regulates the relation 
of civilized ftates in a Hate of war. The provifions of the prefent 
decree /hall be abrogated and null, iu fadi, as fooh as the Engii/h 
abide again by the principles of the law of nations, which arc al/b 
the principles of judice and honour. . 

All our minillers are cliarged with the execution of the prefent 
decree, which fhall be ieferted in the Bulletin of the laws. 


{a) SPANISli DECREE. Sprrilli eme- 

Jranjuex, XQth February 1807, fpording decree, 

Ey the greateft outrage agaifift humanity and againft policy, 
was foiccd by Great Britain to take part in the prefent war. 

This pov/er has exercifed over the fea, and over the commerce of 
the woild, an exclu/ivc dominion. Her numerous faftories, dif- 
feminated through all countries, are like fponges, which imbibe 
the riches of thofe countries, without leaving them more than the 
appearances of mercantile liberty. From this maritime and coin- 
fnercial dcfpotifm, F.ngbnJitnsci immenfe rofources for carrying 
on a war, whofe object is to deftroy the commerce which belongs 
to each ftate from its induftry and fituation. Experience has proved 
that the morality of the Btiijfh cabinet has no he/itation as to the 
means, fo long as they lead to the accompliflimcnt of Its de/igns * 
and whilft this power can continue to enjoy the fruits of its immenfe 
traffic, humanity will groan under the weight of a defolating war. 

To put an end to this, and to obtain a folid peace, the Eitiperor 
of the French and King of Italy i/Tued a decree on the aift of 
llovemherhSc., in w)m. ' . adopting the principle of rcprifals, the 
blockade of the Brit'ijh Ml ' ' deteftuined on ; and bis Ambaffador, 
his Excellency .fV/iac/i rt. trharnois. Grand Dignitary of the 
Iron Crown, of the Legion oi H )nwur, See. Sec. having com. 
nmnieated this decree to the King our mafter; and his Majefty 
being de/irous to co-operate by means fandioned by the right of 
Reciprocity, lias been pleafed to authorife his moft Serene High- 

nefs# 



APPENDIX. 


And whereas Ilis L'lajeny’s order of the ytU of t/aauarjf lifl has 
not anTwered the deflred purpoiV, either of compelling the enemy 


itefs, the Prince Ocncralifllmo of the A/iarine, to ifTue a circular of 
the foil owing tenor ; 

As fooij as JCtiglancl committed the horrible outrage of inter¬ 
cepting the vaTels of the royal marine, isiiidioufly violating the 
good faith wiih w'hich peace ijifuies individual property, and the 
rights of nation", his M.-.j* Jly conhdei-cd himijlf in a {Lite of war 
with that p<MVcr, ailluiugh h'.s Royal Soul fiifpjiuKd the'piN>muI- 
gation t/f the hlauifflto, until he ia\v the atrocity commited !>y its 
fcanicn, lanclioncd by the. govcrnineiii oi From that time, 

and wiilioiit the ntcclhty ol warniiig the inliabita. of thefc Kitig- 
doins ot the clrt-ninfpeiLiicn with which they-ought to conducl 
•'themfelves towards tinde i - . C’oinury, v/hlch difregards the facred 
laws of piopei'iV, and the righis »>f nations, liis JVIajcfly made 
known to Ids fnbje^is the Rate of \va", in wliicli he found hiiuRlf 
*. with tliat u itiou. All tradt;, ail coi-imetce, is prohibited in fuch 
a fitinujon ; and ro fentimenfs o»’ ;hl to be enteituincd towards 
fuch uu uncmy» which r<r^ not diclali.d by hor.our ; avoiding all 
intcvct>u«fe which might be confidcrcd as the vile efl'oi ts of avarice, 
operating on the Jii! jeCls of auction which dcgraiks ilfclf in them, 
Ilis Majifiy i-s .■ II pi-i funded that fuch fentimen's of honour are 
rooted ill the hearts of his beloved fiibjcdts ; but he docs not clioofe 
on that account to allow the fnialltft indulgmce to violatois of the 
!<4W, I.or pciniit, that through their ignorance they fliould be taken 
by furprlze ; aulhorizi ig me by thefe prefenis to declare that all 
Engli/b property will be confifcaicd w'hencver it Is found on board 
a vcllf. 1 , although a ncutml, if the confignmcnt belongs to Spani/b 
individuals. So lik'-wife will be confifeated all merebandize that 
may be met with, although it may be In neutral vcil'eis, whenever 
It is dtRincd for England or her lilcs. And, finally', his Majcfty, 
conforming himfclf to the ideas of his Ally, the Emperor of the 
French, declared in his Rates tlie fame law which, from principles 
of reciprocity and fultable refpecl, his Imperial Majcfty promul¬ 
gated under the date of the a ill November 1806. 

The execution of this dctcrralnation of his Majcfty belongs to 
the chief of the provinces, of departments, and of vcfftls (baxels) j 
and communicaiing it to them in the name of his Majcfty, I hop« 
they will leave no room for the royal difpleafunr, God preferve 
you many years. 

The Prince Generallflimo of the<Marmd 

Id t» 
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I 

to recal thofe orders, or of inducing neutral nations (o interpofc 
with cfhft, to obtain their revocation, but, on the contrary, the 
fame have been recently enforced with increafed rigour: 

■ And wlicreas His Majtfty, under tbefc circundhinces, finds 
Himfelf compelled to take furiher nn-afurcs for aflerting and vindi¬ 
cating His jull rights, and for f'linport.'ng that maritime power, 
which the exeitions and valour of His people have, under the 
blefling of Providence, tmabled li'in to eft .blifli aild maintain ; 
and the maintenance of which is not more clTenlirtl to the ftdety 
and profpcrity of His Majefty’s dominions, than it is to the pro- 
tcdlion of fucli fhtts as liill reialn^thcir independence, and to the 
general inlircoarfc and happinefs of mankind : 

I. His Majcfty is there tore plcafcci, by and with the advice of 
Hi'- privy C'onnoil, looidtr, and it is hcrehy ordered, that all the 
ports and places of /'V.v/tc and her cs, or ol any other country 
ai war witfi llis Aldjc.U', and all other ports or places in V.uroy* 
from which, altl.-ingli mM at war with His Majctty, Dritj/» 
Hag is cxihided, r.-nl ail ports or p.iaces in the colonies belonging 
to His c:i':nic;, thall, ho;n henceforth, he Inbjedt lo 

the lame i-dii-ctions in point of tiaJe and navigation, with the 
cxceprions trcrcn'i-.ittcr incatiLVtcl, as if the fame w'cre adlually 
blockaded Ly Mis Maich ) naval forces, in the molt llrirft and 
rigoroii'' manner: 

3, And it is hn't-hy fiirl’i'')'ordered and dccl.i!‘td, that all trade 
in .irtic! swhi. Ii arc of ihc p.--.;dncji* or mnmifi'Murc of the faid 
countries or '-cloiiies, fiiall hed-c'ci-d and cnnfidrie.l to be un- 
la.' ful; Old lli.a v.>e;y vclTcl trading from oi to the laid coii.itrles 
or colonic-', to>'' her with all and meictia!idi/.c on boaid, 

and ali .idclus id th- },-odnee ui uanuf'ernre of the laid countries 
or c«)lonie>, liiall be captu.cd, luid cotulemncil as piize to the 

captors. 

3. But allliough His MajcHy would be ful!y*iullified, by the 
circumftanccs and confidcratioiis above '■cv'-cd, in eflabliihirig inch 
a fylicin of u !lnd;.,ns with refpea to all the con i.ries and colonies 
of His enemies, without cxc-''ptiori or (lualificJtion ; yet Mis Ma- 
jefty, being ncverthelefs dcliroiis not to fubjccl ncutials to any 
greater inconvenience, than is abWutely Infeparable from the 
carrying into effed His Majefly’s jul't determination to cou teraa 
the defigns of His enemies, and to retort upon His enemies them- 
fclves the conftquenccs of their own violence and injuliic<?; and 
being yet willing to hope that it may be poffible, conliftcntly with 

that objeft, fliU to allow to peutuds the opportunity of furnilhing 

themielvea 


A'i poitJ from 
wliii ii t!ic B' iritb 

il.ig it rxaludccl, 
rdlriflcd. 


Ti«d<* iopiodtice 
:ind m iDiifac- 
luii' ()i fiicli 

p|jc«,», uniaa’ful. 


Kxrep'i jBs. 
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Santa Anna, Larrinago, 

F. 


NOTE to page i8i. 


Order in Council, 4th1808. 


TTIS Majefty having taken into His confidcration the glorious C^flsitlotiof h«f 
exertions of the Spanifli nation for the deliverance of their 
Country from the tyranny and ufurpation of France^ and the 
alTurances which His Majefty has received from feveral of the 
provinces of Spain of their friendly difpofition towards this king* 
dom; His Majefty is pleafed, by and with the Advice of Hit 
Privy Council, to order, and it is hereby ordered- 

Firft.—That all hoftilitics againft Spain on the part of His Ma¬ 
jefty (hall immediately ceafe. 

Secondly.—-That the blockade of all the ports of Spaing except 
fuch as may be Hill in the polfeflion, or under controul of France, 

(hall be forthwith raifed. 

Thirdly.—That ail (hips and vcffels belonging to Spaint (hall 
have free admiilion into the ports of His Majefty’s dominions, at 
before the prefen't hoftilitics. 

F(»urthly.—That all ftiips and veffels belonging to Spain, which 
(hall be met at fea by His Majefty’s (hips and cruiaers, (hall be 
treated in the fame manner as the (hips of ftates in amity with Hi* 

Majefty, and ftiall be fuftered to cany on any trade, now con- 
fidered by His Majefty to be lawfully carried on by neutral (hips. 

Fifthly.—That all veflfels and goods belonging to perfons * 
refiding in the Spani/h colonies, which (hall be detained by any of 
His Majefty's crui/-ers after the date hereof, (hall be brought into 
port, and (hall be carefully preferved in fafe cuftody to await Hi* 

Majefty’s further pleafure, until it (hall be known whether the 
faid colonies, or any of them, in which the owners of fuch (hips 
and goods refide, (hall have made common caufe with S^n againft 
the power of France, 
yoL.i. [dj 


And' 
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And the Right Honourable the Lords Commiffioners of HU 
Majefty*s Treafury, His Majefty's Principal Secretaries of Stater 
the Lords Commiffioners of the A<^miralty, the Judge of the High 
Court of Admiralty, and the Judges of the' Courts of Vice Ad¬ 
miralty, are to take fueE Me^ores herein as to them may refpec- 
tively appertain. 

STEPH. COTTRELL* 


Byfield, Torjkr. 


t 

NOTE to page i88. 


Order in Council, 4th May j8o8. 

Rleckscra, ^HE' Right Honourable George Canning, Hia Majefty*8 Prin- 
Copenhugen, A clpal Secretary of State for Foreign Affairs, has this day 
JTsafan^rf!”^*notified to the ininiftersof friendly and neutral powers refident at 
this Court, that His Majefty has judged it expedient to eftablifli 
the mod vigorous blockade of the port of Copenhagen, and of all 
the other ports in the ifland of Zealand', and that‘thc fame will be 
maintained and enforced in the ftrideft manner, according to the 
ufages of war acknowledged and idlowed iu Emilar cafes. 


Luna, Southwortb, 

H. 

. NOTE to page 190, 

Order in Council, 26th Jlprtl 1809. 

of -^nrrHEREAS His Majetty by His Order in Council of the 
auh November 1807, was pleafed, for the reafons affigned- 

therein, to order, that ** all the ports und places of France and 
her allies, or of any other country at war with His Majeity, and. 
all other ports or places in Europe from which, although not at- 
war with His Majefty, the BrUifli flag is excluded, and ^ ports 
* or places in the colonies belonging to His Majclly’s enemies, 
Ihotdd from thenceforth bi fubjedl to the fame reilridions, in point 
of trade and navigation, as if the fame were adually blockaded ia 
"the mod ftri£l and rigorous manner and alfo to prohibit all 
^tnde in articles which are the produce or manufacture of tbe fai|d 

cdunirfea 
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countries or colonies :** And whereas His Majefty having been 
uevcrthelefs defijoua not to fubjeA thofe countries which were in 
alliance or in amity with His Majeftv, to any greater incon¬ 
venience than was abfoliitely infcparable from carrying into efFedt 
Plis Majefty's jull determination to counteradl the deligns of His 
enemies, did make certain exceptions and modifications expreffed 
in the faid Order of the i ith N'oveml-er, and in certain fubfequent 
Orders of the 25th of Noxiemhcrf declaratory of the aforefaid 
Order of the nth of November t and of the 18th of Hecemher 
1807, and the 30th of March 1808: 

And whereas in confcquence of divers events which' have taken 
place fince the date of the firft mentioned Order, aflTedling the 
relation between Great Britain and the territories of other powers, 
it is expedient that fundry parts and proviilons of the faid Orders 
fliould be altered or revoked:— 

His Majefty is therefore pleafed, by and with the advice of 
His Privy Council, to revoke and annul the faid feveral Orders, 
except as hcrein-after expreffed ; and fo much of the faid feveral 
Orders, except as aforefaid *s hereby revoked accordingly. 

And His Majefty is pleaft i, by and with the advice of His 
Privy Council, to order, and it is heieby ordered. That all the 
ports and places as far north as the river Ems inplufivcly, under 
.the government ftyling itfelf the Kingdom of HolIanii,,a.nd all 
ports and places under the governmerit of France, together with 
the colonies, plantations, and fcttlements in the poffellion of thofe 
goyernments refpeftivcly ; and all ports and places in the norther« 
parts of Italy, to be reckoned from the ports of OrhltcUo and Pefaro 
inclufively, ftiall continue and he fubjeCt to the fame reftrirtions 
in point of trade and navigation, without any exception, as if the 
fame were a£):ually blockaded by His Majefty’s naval forces in the 
moft ftri£fc and rigorous manner; and that every veffcl trading 
from and to the faid countries or colonics, plantations or fettle- 
inents, together with all goods and merchandize on board, lliall 
be condemned as prize to the captors. 

^ And His Majefty is further pleafed to order, and it is Iiei eby * 
ordered. That this Order (hall have effect from the day of the 
date thereof, with rcfpc£l to any (hip together with its cargo 
which may be captured fubfequent to fuch day, on any voyage 
.vriiich is and ftiall be rendered legal by this Order, altliouigh fuch 
sfoyage at the time of the commencement of the fame was unlawful, 
aisd prohibited under the faid former Orders ; and fuch (hips upon 
^eing brought in Ihall be relaafed accordingly} and with itfpeft 

CdaJ to 
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to all (hips, together with their cargoeij which may be captured 
in any voyage which was permitted under the exceptions of the 
Orders above mentioned, but which is not permitted according to 
the provifions of this Order, His Majefty is pleafed to order, and 
it is hereby ordered, that fuch Ihips and their cargoes fhall not be 
liable to condemnation, unlefs they (hall have received actual notice 
of the prefent Order before fuch capture; or, in default of fuch 
notice, until after the expiration of the like intervals from the date 
of this Order, as were allowed for conllrudivc notice in the 
Orders of the ajth of November 1807 aud the i8th of May i 8 o 3 > 
at the feveral places and latitudes therein fpeciiiod. 

And the Right Honourable the Lords Commiflioners of His 
Majefty's Treafury, His Majeily’s Principal Secretaries of State, 
the Lords Commiilioners of the Admiralty, and the Judge of the 
High Court of Admiralty, and Judges of the Courts of Vice-Ad¬ 


miralty, are to give the neceffary direftions herein as to them may 
refpeftivcly appertain, 

^ STEPH. COTTRELL- 


T.xpUnaioiy 
of Uockiide 

April 1809. 
Eaftera and 
Weftem £mf 

iacludsd. 


Elizabeth, Nowell, 

K, 

NOTE to page 199. 

Order ix Couxcil, 17th May 1809. 

^n^HEREAR by an Order in Council, bearing date the a6th 
" ' jfpril 1809, His Majefty was pleafed to direfl, that the 
blockade impofed by that Order Ihould extend to all ports and 
places as far north as the river Enu inclufively j His Majefty, more 
diftin£tly to afeertain the places to be taken as included within the 
h'mits of the faid blockade, is pleafed, by and with the advice of 
His Privy Council, to order, and it is hereby ordered. That the 
faid blockade (haU be conftrued to extend fo as to comprehend the 
, Eaftem as well as the Weftem ; and to prevent all veftcls 
from failing into or out of that river by any channel to the weft- 
ward of the llland of Juyfi t And the Right Honourable the 
Lords Commiflioners of His Majefty’s Tre^ury, His Majefty’a 
Principal Secretaries of State, the Lords Coxpmiflioners of the 
Admiralty, the Judge of the High Court of Admiralty, and the 
Judges of the Courts of. Vice-Admiralty, are to give the necefti^ 
b^reip p to th^Qi may refpeAiyely appertain. 

STEPH. COTTRELL. 
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Rapid, Fleming, 

NOTE to page 228, 

Tranjlatid from the Dutch Language on hehalf of the Captaru 

Sir and mod eiteemcd Friend, New TorL i8th Sept, 1806, 
i^'^HE Letter and accompanying Inclofures, which 1 this day Letter, dated 
difpatch to His Excellency the Miniilcr of Colonies, via 
Tonmngent will, I exped, be communicated to you. I truft my A. G. Fan Po^ 
condudl will be approved by His Excellency, and that his Excel* 
lency will be pleafed to explain himfelf, as well with regard tlieretoi Amjlerdam. 
as refpeding the contents of my letter to Marfhal Daandels. The 
fafeft channel of correfpondcnce is by way of England, or Paris 
through the medium of the Dutch miniftcr, whom the American 
miniitcr will not refufe inclofing a letter for me in his difpatch. 

The new Englfh minifter was received at Wafhington by th^ 
fccretary of ftate, and recognized as fuch ; but the latter left 
WaflAngton fhortly afterwards, which at lead announces that they 
are in no hafte to open the negotiations there. 

We have this day received intelligence of the capture of Flujhing 
by the EagU/b. I repeat my requ**!!, that my letters may be in- 
clofed under cover to the htnife of Jacob le Roy and Son, of New 
TorL except thofc which may be difpatched by way oF^Franee 
through the channel of the minifter. 

My fun'in>law, De Marolles, was appointed lieutenant-colonel 
and commandant of Batavia in the month of February^ but has 
been permitted to refide at Ryfwick. 

My couAn, Fan Benfceien, was well on the 25th March. Be 
aflured of the permanent ellccm of 

Your mod obedient humble fervant and friend, 

(Signed) R. G. VAN POLANEN. 

(Siiperfcribed) 

Mr. A, D* 0 %yf Amjlerdam, 


Envelope, fuperferibed ** To His Excellency the Minifter o£ , 
Marine and Colonies, redding z^AmfierdamJ* incloftsg the fol¬ 
lowing Difpatch. 


* Letter, datsd 

I-HAVE the honour to forward to your Excellency the in» New York, i 8 tk 
clofed duplicate of my difpatch to His Excellency MaiU Dtun- 
dAs of the 20th ultimo, to the content! of which I take the liberty 
of refpeAfttUy feferriiig my^# 

The 


is the abova 
cavelope. 
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The political relations of the United States of America are noir 
^arrived at that pitch, that it is become more problematical than 
*rer whether it will be poflible on this fide to preferve peace with 
prance and England, fo far as the events on the continent of Eu^ 
rope have an influence on the f/flem of France and England with 
regard to.Ameriea, It, is expelled that the decifive a&ion of the 
French emperor with the archduke Charles^ whereof different iffUe 
was exped:ed after thofe of the 21ft and azd May, will infpire the 
Engliflt cabinet with more moderation towards America, and it i^ 
therefore not confidered impofiible that the exifting negociations 
with England may be attended with a favourable iflue. The con- 
fequencea theieof with regard to France can, it is apprehended, 
eafily be anticipated, as well from former declarations as from two 
letters publiflied and diilributed at Paris in the month of May, by 
leave of the government, and tranflated and publiflied here in the 
beginning of laft month. Thefe letters, which bear date at Paris 
on the loth and zothof May 1809, are figned D. C. and addrelTed 
to Mr. Le Comic, contain many elaborate remarks on the former 
raifure of the embargo with regard to England, and a poiitive 
declaration that France neither can nor will fuffer the Americans to 
trade with the continent of Europe in colonial produce, as the 
EngR/h commerce would thereby be indircfkly benefited. 

Thefe publications, it is true, were fiipprcITed in Paris by the 
police, after receipt of intelligence of the non>confirmation of the 
provifional arrangement between England and America, but it is 
not the lefs regarded here as a proof of what may be expelled on 
the part of France, fliould America fucceed in adjufting her dif* 
ferences with England, 

It cannot, I prefume, be indififerent either to your Excellency 
or the India Government to be informed what is to be hoped wi^h 
iregard to the American trade to Java ; neither c^n I forbear im¬ 
prefling upon your Excellency my firm Vronviflion that the ex¬ 
portation of fpecie from hence to Batavia cannot be eSe£ted on 
the former foQting, unlefs a confiderahle dedu^ioi^ take plac« in 
* ^he price of coflee. » 

' In a private letter received by me from the Diredbor, General 
Fan TJfeldyke, under the date of the i8th llfareb 1809, htfobferves 
chat the cbntingents furniflied firft by the officers ai}j^ people of 
property, and afterwards by the Chinefe and Moors, had .enabled 
^e BcOavian government to retrieve itfelf for the prefent year ; 
« but that the profpedfs for the future were moft deplorable, 
the Amcflcan navigation not revived ^gain. 
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Should your Excellency attach equal importaoce to this metx 
Aire, fpeedier hopes might'be. entertained in cafe your Excellency' 
thought fit to authorize me to lower the price of coffee at BatcnM^ 
and whatever reluftance I may feel in cxpreiling myfelf more* 

Ifrongly with regard thereto, I mull beg leave to ftate it to your 
Excellency as my opinion, that unlefs the price of coffee be low¬ 
ered to 14 dollars per picol, even under more favourable circum- 
fiances than the prefent, there will be no hopes of the refumption’ 
of the former trade from this place to Batavia .—I have the 
honour to fubferibe myfelf, with the moil profound refpeA and 
confidcration, 

Your Excellency’s obedient fervant, 

(Signed) R. G. VAN POLANEN. 

New Torif 18th Sept. 1809. 

Java coffee is ftill offering at 24 or 2y cents, with the draw¬ 
back and as long credits which brings the price'up to 19 or 20 
cents per pound, payable at 3, 4, and 6 months, but no purchafnrc 
are to be met with. 

The brig Goltifearcher will not fail from hence until the a6th of 
next month, and if not too long detained at Sourahayay I may ex- 
pe6t an anfwer from Marfhal Daandels in about 6 montha. 

COPY. 

To His Excellency Marfhal Daandelsy Governor General of Copy of • 

Dutch India. firom R. G. Van 

e foltmen. to Mur* 

^ fljal Daandelty 

WHEN in the year 1807, by tlie capture and burning of the governor general 

nmjor part of the private lliips belonging to the inhabitants of 
Java, and the weak ftate to which the few remaining fhips of war aoth .4115.1809* 
were reduced, as well by the mortality as infubordination of their 
crews, his Excellency the then governor forefaw a confiderable ^ 
augmentation of the general difficulties and rifles with wdiich the 
eaftern faflories have hitherto been fupplied with money and floret 
by the Batavian government. The obftacles that prefented them- 
felves for the enfuing^ear feemed rather to have multiplied than 
diminifhed, and under thefe circumftances the governor faw no 
other means of averting the danger to which the fadories would 
be exposed, fhould they be deprived of all fupplics from Javir, 

♦Kjjn uying open the trade to thofe fadlories fd far as the annual 
wants could be thereby provided for. * 

Thif 
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*rhi» meafure# fo repugnant to the old and then ezifting (yftem 
of cxcluHon of all foreign comniercial intercourfe with our eailern 
colonies^ could be juilified only by a convid^ion of the moft urgent 
and unaroidable neceflity, which nothing but a concurrence of cir- 
cumftances could bring about, and this ncceifity was judged 
aflually to ezift. 

The mode of accomplilhing this bbjefl wa# next taken into 
conlideration by the governor general, and as it was by no means 
his determination wholly to lay open the trade to the Mehiccast 
but only fo far as it had become nccelTary to the annual fupply of 
thofe fa£lories with fpecie and ilores, which could only be eife^ed 
by contrail in Jimerica* 

This commiflion was conferred upon me by the governor and 
director general, without any communication with the High 
government, for the reafons detailed in their difpatch of the 15th 
of No'vemher 1807, to his Excellency the minifter of colonies. ^ It 
was deemed expedient, at my requelt, to limit me in tlie execution 
of this commii&on, as well with refpe£it to the quantity of fpiecs 
I might difpofe of, as the prices to be ftipulated for the fame. At 
the confultationa which took place oh this fubjed: witli the 
fabaandhaar yM Braam, a perfon perfc£ily converfant with mer¬ 
cantile affairs,.and myfclf, we obferved that the large quantity of 
fpices calculated as neceflary to be appropriated in the liquidation 
of the ftores for the eaflerii factories, could not be difpofed of in 
America, or at leaft but at low prices ; that they mull therefore 
either be exported to Europe or tranfported dire^y from Amhoyna 
to China ; and we, regarding the latter as moll advantageous for the 
American merchants, it was, in a calculation of Mr. Van Braam*B, 
founded on the price of fpices in China during the four lalt pre¬ 
ceding years, hypothetically put, that to enable an American 
merchant to gain as much on an expedition to Amhoyna as on a 
coffee freight fiom Ja^a to America, fpices ought to be fold to 
him at the following prices, t»*a. 

Cloves at 56 dollars per picol. 

Nutmegs a 180* 
and 

Mace a 335. 

It was rightly conceived that it was not to be expected an 
American would embark in an unufual fpeculation for a large 
iguanuty of fpices, withoiA a profpe&, of deriving a profit at leaft 

equal 
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cqvial to that arifing from a cargo of coffee, an article until then 
of diredl fale, and which could not be expelled of a large quan« 
tity of fpices. 

In the private inftruflTons given to me, I was limited to the 
mefne price at which fpices liad been fold in China during the laft 
f.uir years, after deduction of a moderate profit, to be calculated 
for the circuitous mode of fetching the fpices from Amhoyna and, 
Ilaruln^ and for every fpecies of rifle, which mufl altogether be left 
fi r iccount of the owners of the fiiips. 

^Vhat compciifation the American merchant might juftly demand 
for the rlik and hazard accompanying an expedition direct to Am* 
hryfill, and from thence to Chinas could not be forefeen, muclilcfa 
calculated at Batavia^ as it depended in the firft place upon the 
rifk to which the American trade in general was expofed at the 
period of my arrival in America ; and fecondly, upon thofc parti¬ 
cularly connetled with a voyage to Amhoyna and China. 

On iny arrival in America, in the month of March iSo8, I found 
that the general embargo laid on all American fliipping had put an 
entire ilop to all maritime commerce, but in my converfation with 
the Ka/l India merchants 1 difeovered, that, had not this obtlacle 
then exilled, it would have been pofiible for me to obtain the 
prices Hated in Mr. Van Braam*^ calculation, after dedudliun of a 
moderate profit, and incumbered with the infurance. 

In the firll effervefcence confequential upon the raifure of the 
embargo, with reference to England, in the month of March of the 
prefentycar, and theexpedlation then entertained of ihe approach¬ 
ing adjullincnt of the differences fubfifting between the two nations, 
1 have every reafon to believe, that had I tin n thought inyfelf 
fufficicntly authorized for that piirpofo, I could have executed 
my commiflion on a much more advantageous footing than the 
prefent one ; but as it expired on the i fi of January of the prefent 
year, and Mr- Secretary Meyer had arrived here fome time before, 
charged with a fpecial commi»'lion from your Excellency, without 
any further orders reaching me on the part of your Excellency, I 
was bound to conclude, either that your Excellency judged tffe 
execution of my commiflion no longer ueceffary, or that it had 
been committed to Mr. Meyer. 

I deemed it incumbent upon me, however, on *my arrival in 
America^ to acquaint his Excellency, the minrfter of colonies, with 
the objeffc of my vifit to this country, but found no opportunity 
of fo doing until the beginning of July following, when 1 tranf- 
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initted his Excellency certain documents belonging thereto. A 
Mr. juft returned from the Indies^ and who* a» 

he afErmed, had been repeatedly charged with the conveyance of 
official difpatcheSy offered me his fervices for that purpofey and> 
notwithftanding he was captured on his voyage to France, carried 
into England^ and there detained for four mimths, lie fucceeded in 
preferving the packet I confided to him, and on tlie j6th of March 
of the prefent year delivered it into Uic hands of his Excellency 
the mintfter. 

In purfuance of which, on the 13th of July, I received from 
his Excellency the minifter of marine and colonies an order, under 
date of the 9th ^pril of the prefent year, whereby I am authorized, 
fhould a raifurc of the embargo remove, the ubftacles which im¬ 
peded me in the execution of my former commiffion, in that cafe 
to proceed therewith anew. 

To which is fuj;cradiled the following extenfion of my former 
commiffion. It is I'is Majefty’s pleafure, that the feveral articles 
wanted by Miu find Tinrndds (liould be difpatched immediately 
through yoii. I will not embarrafs you with any reftridlions as 
to the mode of its nceoniplifl'mient, but fliall confine myfelf to 
obferving ti:at th * payments inuft be made at Batavia, with this 
further autlv-rity, —Notwithftanding any appointment to the 

fituiition of CoLinfclIor in ordinary of Dutch India, to remain in 
jivierlrn until liirlher orders, for the purpofe of protefting the 
intereft 01 the colonics, and attending to and cultivating the rela¬ 
tions between them and '.his country. 

On receipt of this comm;'11011, I loft not a moment in trying 
whether it 'ivcrc pofilLle to execute the firft branch thereof, but 
prior to obtaining jm anfwcr to certain letters, addreffed by me 
to fome merchants on the fiibjeft, intelligence was received here^ 
on the 2jft following, of a declaration having been made by 
the Engli/b government, that her minifter in America, in his 
provifional engagement, entered into with the American go¬ 
vernment in the month of April in the prefent year, had excee^d 
his inftruflions ; and that Holland, the ifiand of Walchertm, the fea 
coaft to the fouth of the W^er, as well as France, the coaft of 
Italy in the power of the French, the French and Dutch colonief^ 
were again declared in a ftate of blockade. ^ 

Hereupon followed a proclamation of the Prefident of 
United States, on the 9th inftant, renewing the fufpenfion of thr 
American trade to England ^d her colonjes, whereby the difputea 
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between tbc tiSro governments are not only again revived, but the 
following, amongfl other conceflions, now openly demanded from 
the United States of j^rtteAca., on the part of Engfanfl^ viz *—The 
relinquiihment of all trade to the culoiiIt.s of the enemies of 
^ngland» 

With France affairs are on no better footing; all yfmcrican pro. 
pwty continues fequeltered in France j American merchantmen arc 
every where captured and carried into port by French privateer* 
in Italy and the States of the church ; alfo American iiiips and car¬ 
goes are laid under fequeftration, a meafure adopted likcwife in 
HoUandt with regard to all colonial produce, whicTt is put under 
the king’s lock, for the purpofe of detention until after a general 
peace. In Tonningen alone American (hips and c.irgm s -ire as yet 
left free, though the Danes and Fnglijb have capt ai d American 
veffels defiLined for Seveden. 

The horizon, therefore, cannot be more gloomy for the Ame¬ 
rican maritime commerce. Their navIgaLion to Sjtiih Am. ric-iy .ind 
certain Spani/b •n'aA Partugueje ports of FuropCt iVi”, continuts unin¬ 
terrupted, but the only port loft ihe:n in li.^. JV.'Ji Indrs is that 
of Saint Barthalome^Vt b'-longing to S-^rf-den. K‘gocirtions were, 
it is true, commenced in the begir.uin.,; . t 1 It nmntii, betu.'eii the 
American minifter at Paris and Mr. //r Haut-r'i'i'Sy but *iii.i is regarded 
as a mere political manoeuvre to ernbarrals the u<’g c iiions with 
England ; and it is expected that on the part of Frati. e, in this 
negociation, there will again be made the for ner or jlinilar propo- 
fitioris which have been already deemed inadmifliMe, as incom¬ 
patible with a ftriit neutrality. People begin to be now pntty 
generally impreffed with a conviction that it will no lo’^ger be pof- 
fible for this country to adjuft her differences with one of the 
belligerent powers, without incurring the hollility of the other } 
that neutral rights cannot otherwife be protefted than by force of 
arms; and that the time they had for preparing themfelves for 
that purpofe has been paffed in inaftivity. 

The only means xjf extrication from this equally difHcult and 
humiliating lituation, would that of chullng between Francf 
and England, but the difl’entions exiftiug here will not allow 
of it 

The fadion at prefent in po'wei* is too -well convinced that a 
war with England would foon introduce into the government the 
now proftrate party, and it is to tiiis perfonal confideration that 
the lu>noirr and iutercAs of the nation are facrificcd. A war with 
tf- C * 2 Franca 
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Prance would ilcprU'c the prevaihug faction of many of their ad¬ 
herents, aiiu give rife to conne ctiono with pn^Iand ; which, in the 
uncertain ifluc of war, it is wifheJ to avoid. National humiliations, 
experienced for fo many years, are confidcred as nothing, but the 
main queflion with government, and its fupportei's is—^how fhall we 
keep our places ? The oppofition againll the general embargo, 
wliich was beginning to thrcatvni the exiftcncc of government, has 
taught it that the body of the nation will not long fubmit to Ioffes 
and facrifices, and that although parliamentary declaimers may 
bluffer about fighting all the world, and hazarding their lives and 
fortunes for the honour and rights of iheir country, yet, if it 
really come to that pafs, the difafters of the country would foon 
be thrown on the governors, and the lofs of the prcl'cnt profperous 
ftatc aferibed to their ignorance, bad faith, or corruption. Hence 
the paffive condu£l of the late prefident Jeffirfon, which will 
doubtlcfs be imitated by the prefent prefident as long as poffible, 
though a doubt arifes now more forcibly than before, whether it 
be longer pradlicable ; and as it depends upon a change in the 
difpofitioas and plans of the two belligerent powers, this alio 
w'holly depends upon great events, which can neither be forefeeii 
nor calculated here. In the interim, time has been again gained 
by creating a hope on the part of the nation of a fuccefsful iffue, 
as well of the negociations with France^ as of thofe to be opened 
with a minifter extraordinary cxpcdlcd here from England. 

The merchants have got rid of the major part of their goods, 
and received others in return, and the once overflowing granaries 
of the country people are now nearly emjJticd ; in confequence 
of which the nation will be fomewhat more reconciled to the 
government for a confidcrable time to come. 

I thought it neceffary to enter into. this coiicife Statement of 
the political fituation of this nation, in order to Ihew your Excel¬ 
lency what fmall hopes may be entertained of the government of 
the United States being inclined, and indeed ever deemed capable 
of caufing its neutrality to be properly rcfpe^Sled. The paffive 
and fervile fyftem of government, however dignified by its par- 
tifans with the epithets of pacific jind juft, has too loug^nd too 
pointedly manifefted its wcaknefs to dread any thing clffr therefrom 
than that in a moment of confufion and defpair, brought about by 
foreign and ^nteftine differences, it may, in fpite of itfelf, come to 
refolutions which, in their confequences, might give rife to an open 
rupture with France or England, Even ffiould goveraanene be 
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able to avoid this, one may eafily forcfce, from what has already 
occurred, that notwithftanding all treaties, and the cuftomary 
protefts and complaints on this fide, the American maritime*com¬ 
merce will ftill remain tlic fport of one *yr both of the belligerent 
powers. 

The trading towns in Etr^lanrl continue ovcrflockcd with coffee 
and all forts of Jiajl and IVtJl India produce, and it is only by a 
clandeftinc trade that part of it is introduced on tli-e continent of 
Europe ; the commercial intcrefl in En^landy which has fo ftrong 
an influence on theadls of the government, urge it with more than 
common vigour, no longer to fuffer the Americans to continue 
fupplying the enemies of England w’ith the produce of their colo¬ 
nies, which is equivalent to a complete exclufi;)n of England from 
that trade. It has been laid down by the EngHJh minillry, on 
various occafions during the prefent war—That a neutral nation 
can enjoy no more commercial rights in time of war than are per¬ 
mitted to her in time of peace, and that therefore trading to the 
colonics of her enemies, which were fhut to her in time of peace, 
does not belong to the neutral rights of America, and was only 
permitted by England through indulgence ; but it was only lately 
that it was formally iiififted upon on behalf of the Ettgli/h govern¬ 
ment, as one of the preliminary conditions to a reconciliaticn with 
America, that tliis trade fhould be given up by the Amcricens ; 
and if we may attach any credit to the oflicial declaration of Mr. 
Canning, the Eng/i/h miniftcr for foreign affairs, the pretmt pre- 
fident of the United States, and fecretaries of Hate and finances, 
conflituting the majority of the American iniiiiflry, have already 
ftated to the Englijb minifler in America, that they were prepared 
on this fide to make that facrifice. 

The fouthern and wellcrn States would lofe nothing by it, and 
it is there that the principal ftrength of the prevailing faction 
cxiftfi. 

The country intereft in all the States would alfo but inconlidcr- 
ably fuffer by it, and the only oppolition that could be made to it 
would be that of the eaftern flates, I have therefore reaftm tg 
apprehend that the prefident df the United States was inclined to 
yield to the demand of England, though I at the fame time enter¬ 
tain hopes that the unfcafouable notification thereof,^ and the cir- 
cumftance under which the fame took place, conne£lcd with the 
timely interpofition of the French miniftcr in America, will effeft 
an alteration in the difpofition of the American cabinet. 


As 
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As no fr.fer ground can be tiikcn in political profpe^lo than tha* 
of coii.-ludiiig him the intorclls of the nation whofe prefent 
fylU'iii vve iiml I'take to criticize j we have no other profpe^t in the 
preier:'.. it.Hie of eftrangi nitnt between jFrance and America, than, 
tluii. tilt ntiivr.'liiy of this ctuinlry, and a free commerce, which 
rraiJl bo ■ lie cv'itieqijcnce thereof (in all articles^ contraband alone 
evceptt;!), will not be belter rtlpcfted by trance in future than it 
Lai* ! i*' 'Tto been. 

The French govcfamert, facrificing every thing to the great 
of which the principal featiues are no fecret, does not in 
(h<‘ lead fufier itlclf to be impeded therein by the cointnercial in- 
Ifi efts of France and her allies. It conliders them c»5 a temporary 
lacrific'’, iudifpcnfable to the accomplifliment of its grand objeft* 
the hiimiliatiou and weakening of England. There cxillcd, not- 
V'ithflaiiding, at the commencement t)f this war, a tnotive for pre« 
fervi'ig peace with AtnerlcOf n) — The interefl of the French 
<:oIoniP8. But al^l rl.e »r;.. v-maj inc pofilffions of France are fallen 
into the hands of ♦be F ig'.jh ^ irxeept GuadaloupCf FTarie^alante, 
and the IJle of Frnnrf^ k.hich nre under eftedfive blockade by the 
EngVJht Ft an.-f, !o long as the prefent fyilem rtfpc'dling foreign 
commerce is perfevered in, has no other inicrell in the prefervation 
of peace wi^h America than lo far as Ik r political intcrefts will not 
allow oi this country's t<,rniing a clofcr connciftion with England \ 
bat (he knows how reh.OanlV^m ’r.eifl would be to proceed to fuch 
a connedlion, and that rven were (he really to refolve upon it, and 
to break wivf {'■••tincet the hail ccpcefliun on her part would again 
(hake fuch rcfolv tion and delny its execution. 

England, Oxj the othtr band, has, for various rccifons, a real in- 
tereft in piviviMng peace with Ati.ftiia, but (lie calculates cn the 
defenc**lcf?nels of this uation, ard on civil dincntions, and the 
weaknefs of the goveiuiueiu, which i^a oonii qiiciice thereof; her 
prefent omnipotf'ce at fra rrudii’s Iwr look down with contempt 
upon, a nation w^’-ifc f<>a ccafl and i.iercantile vowiu- arc proiffted 
by nothing b'U i iron ph-te foriificatioiis, and v. hofc ravy ccnfills 
otifeven fric/jtCF.. Englr^'d^r^iw^ alfo by experience }:ow' paffively 
this government bears her ill ireatmeht, and thinks lliC has only tQ 
take care (lie do's not too often exceed the iticafure thervof, and, 
if that hap pen«, to offer negotiatijns and indemnifications. Beit 
far from me, however, to conclude, from the prelent flaicment, 
that the A^nericaet government will be able to perlcvere in the 
iy&jtm (he has hitherto adopted; on the contrary, 1 apprehend 
^ the 
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the negotiations now fubfi fling with England and France will de¬ 
termine the pratSlicability of preferving peace \vith both in future. 
The negotiations may, indeed, on both lides be protra<£led, with 
a view to gain time, and to make ufe of intervening circumfiances* 
but they mufl lead to the developement of the difpofltions of 
France and England, whether, and how far they will be inclined 
to concur in the general principles already adopted, or hereafter 
to be adopted by America, as forming the balls of tlieir neutral 
rights ; and the demand now brtjught forward by England mufl 
de^nitively difpofe of the moll prominent point in difpute with 
America, •ui%. —The right of a neutral nation to trade in time of 
war with the colonies of the enemies of England, from whence 
they were excluded in time of peace. 

In the event of an unfuccefsful ifliie of the prefent negociations 
recourie will not be had again here to a general embargo, which 
can only be maintained on the part of government by mcafures of 
conflraint and perfecutioa, which, as has already appeared, may be 
productive of domeflic troubles. Should England or France there¬ 
fore perfevere in refufmg henceforth to refped the neutral rights of 
America, I cannot expcdl any other than that this government will 
find itfelf conllrained to yield to the delires of the merchants, by 
permitting them to carry on their trade, fword in hand. This, 
although no declaration of war, would amount to nothing lefs than 
a Hate of hoflility towards that nation againft which it were exer- 
cifed. But it is a middle courfe, to whicli the two parties wherein 
this country is divided, will more readily agree, as no coniieO^tion 
will thereby be formed with either of the belligerent powers, and 
a channel confequently left open for accommodation. 

There are perfons who conceive that the prefent fufpenfion of 
commerce with England will be the only means of bringing her to 
reafon, but, fo long as a neutral port is open, the F.ngi./h will by 
that channel get American produce, and introduce Engfijh m„nu- 
faClures into America ; America will thereby be obliged to fell her 
produce cheaper, and pay dearer for her fupplies. The En-tiyh 
navigation would, moreover, be benefited by it. 

However rafii it may be, efpecially in thefe times, to form a 
pofidve opinion, I conoeive it incumbent upon me to concur with 
thofe who alTcrt, that America will not be able to adjuil her dif¬ 
ferences with the two principal powers in Europe o.n permanent 
pounds, and' that fliould it be accompliihed with the one it would' 
involve a flate of hollility with the other. Tliis is the avowed 
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Opinion of all who have diftinguiflied themfelves as ftatefmen in 
this country. Formal declarations of war are not expcdli-d Irora 
either party, but (and this is the important point of view I take 
of political events) the commerce of /merlca will cont nue to be 
the objeA of the violence and rapacity of the one or the other fide» 
Her extenfive commerce W'ill in future be mod narrowly circum- 
feribed by prohibitory laws and regulations on the continent 
of Europe ; by the uncertain date of her political relations, and tlic 
violated I’andlity of all national engagements ; by blockades, pro¬ 
clamations, and fequedrations, to which the belligerent povvero re¬ 
ciprocally refort ; and by didrud of the good faith of any natioHj 
while the violent hate which increafes moie and more between 
the principal parties in this devadating war, gives life to an infu¬ 
riate fpirit of animofity and revenge, to which both the national 
intcreds and every other condderation arc facridccd. 

And it cannot otherwife be expected, but that a defencelcfs 
nation, wliofe commerce and fpirit of onterprizc is viewed with 
increadng jealoufy, and by both parties regarded as the means 
whereby its antagonid is benefited (either by both, or alternately 
by one of them), will continue a victim to the inltrcds or the paf- 
fiona which, in the prefent violent conted between two of the mod 
powerful people, coidlantly fuccced each other, and if wc add 
hereto that a general peace is not within the reach of prefeut 
exiding profpe^ts. But your Excellency will not be furprifed if, 
under my prefent conceptions and impreffions, 1 deem it incumbent 
vipon me to omit nothing to put your Excellency in polfedion of 
a datement of affairs fo immediately affcdling the eadern colonies 
of our mother country. 

But this is not t^’e only motive which induced me to adopt the 
determination of originating an opportunity of commencing that 
official correfpondcnce with your Excellency, to which I am 
equally bound and entitled by the gracious order of His Majcdy, 
and the relation in which I dand with reference to the India 
government. 

The fiibjc6t refpe«ding which I feel myfelf obliged to trouble 
yjur Excellency with a reprefentation of, is too important forme 
not to exert myfelf to poiicfs your Excellency, as fpcodily as 
polfiblc, with my obfervations thereon. The great importance 
attached by mp to the revival of the jUmerican trade to Java, and 
a tall ill the price of Java coffee, without which I hold myfelf 
“alTured no hopes are to be entertained thereof, is founded 6n my 
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apprehenHon, that it will not be much longer poflible to carry on 
the public bufincfs in our Eaffern pofleflions without a fupply of 
fpccie, and other articles indifpcnlible for that purpofc ; a fupply 
of the latter can, if neceflary, be wholly or partially replaced by 
other articles in hand, or attainable in Jj.Jiu. And I think I can 
pledge myfelf to your Excellency, that this fupply, under almoit 
every poiliblc circumftancc, will not altogether be fufpended* 
cfpccially as people liere will be convinced of the great want there¬ 
of in Java, and eonfcquently entertain hopes of deriving great 
advantages therefrom. The expeditions moreover can be made 
from hence in fmall fall-failing vcflTels, and will not require the 
invcAincnt of any capital; but it is quite otherwife circum- 

llanccd with regard to the want of fpccie. The only means by 
which tl>e India gover»nncnt can either be fupplied with a fuflicieiicy 
of fpecie, are to accept the propofilion made (if I am corrcdlly 
informed) by the Java princes, but as to the expediency of 
which many ferioiis doubts exid ; or to iuipofe upon the former 
and prefent onjie''rs, an obligation to alTill the government, and 
to make a confidcrible rcduCtic-u in the fal.iri».sof the latter, as to 
the propriety of winch no doubt can be entertained, feeing for¬ 
tunes in India are, with very few exceptions, acquired either 
directly or indirectly at the cxpcnce of the country. And it can¬ 
not be thought necelfary, at a ijcri d wiien the exillence of His 
Majefty*s colonics is at itakc, that the officers fliuuld continue to 
live in luxury and abundanc:e, and be mfm'ovcr fo penlioned by 
the Government as to enable them to improve their fortunes, and, 
indifferent to the general difaftcr, to withdraw themfclves from the 
danger. But all ihcfe Expedients are but of a temporary and 
inadequate nature. The fpccie iffaed by the Government, and 
its treafury, is for certain reafons well known, not brought into 
general circu^tion again, at lead not fuch as Government itfelf 
can controul; the importation of a new fupply of fpecie is there¬ 
fore indifpentible ; the mother country cannot by any poffibility 
provide the fame, there exilling at this moment no neutral power 
in Europe\ and it is from the United States of Americnv^^y^\c there¬ 
fore, that a fupply can be expe^ed, unlefs the prefent ftate of* 
affairs fhould give rife to a greater degree of liberty and fecurity 
to the American navigation. 

Even fuppofing this were the fuccefsful refult of the critical 
and hazardous date of the exifting political relations of America^ 
it is not to be expected that the Java coffee trade can be revived 
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with any profpeft of advantage fo long as the price is kept np ht 
Jama at i8 per picol; and this is wfiiit I have principally pro- 
pofed to myfelf demofiftrating to yoiir Excell* r.cy herein. 

The cagernefs with which Java co/rec ^/lis loiight after during 
the laft and prefont war, principally the j^hiuricans^ induced 
the Government there gradiuilly to enlnuicc the pnee ; until the 
year 1807 they had no rcafon lo doubt the propriety of fuch ad¬ 
vance, notwithftanding feveral capital mercantile lu.itfcs, as I am 
credibly informed, had after the lirib fi.x months of tliat year, 
already reliiiquiflied their trade to Java on account of fuch en¬ 
hanced price, a circum^lLvmce probably imkuow ri at Jiaiavia, 
owing to the embargo laid on American flipping in the month of 
December in that year. 

Your Excellency, however, will have had ample opportunity 
to judge of the propriety of fuch advance, liiice your Excellency 
snufl have found, that, notwith(banding the raifure of the general 
embargo, and the ftrong expe£bations entertained between the be¬ 
ginning of March and the 21ft of July of the prefent year, of an 
adjullment of the differences with England^ no expeditions have 
been made from hence to Baiaviat fave one large and three fmall 
veffels, and that principally, if not folcly, from a hope of realizing 
a confiderable profit on the outward cargo. 

In addition to the reufons that already exilled in the latter end 
of the year 1807, for giving up the Java trade on that footing, 
feveral others have fince occurred, the enumeration of which at 
prefent would be perfectly ufclefs, as my obje^b, amongfb the 
exifbing and poffibie future circumflances of this war, and the 
\nfiuence of political events r.i.d commercial intercfls, is, to repre- 
fent to your Excellency with regard to coffee, that it cannot be 
fuppofed, amongfb all thefe furpriziiig revolutions, the events of 
late years, and thofe that may probably take place this year, both 
in Europe and the India colonies, that the value of this produce 
fhould continue the fame. Many of thefe events have already had 
confiderable influence thereon, and others that have arifen there-, 
from muff have a more laffing influence on the cultivation and pric^ 
of coffee. ^ 

Tlie interefb I have fr»jm earlier counedlions uniformly taken in 
the welfare of our colonics in the Ifliiad of Java, which for nearly 
thefe fifteen years paft has been exclufivoly indebted to the fale of 
coffee for its exiftence, has induced me never 10 lofe fight of ihia 
obje^^ aod the rclati9n in which I now ftand, with reference 
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thereto, makes it incumbent upon me obtain more precife infoiv. 
matson in refpe^ thereof. The data on which the following cal¬ 
culation was fo^nded were for the mod part obtained from intel¬ 
ligent merchants unconnedied with the culFce trade, and on a 
comparifon of the various anfwers 1 have leccived to Queries pro- 
poTed, it appears to me that 

The important event which originally occafioned the rife in the 
price of coffee, was the dcvallatiun of the French part of St. Z)o- 
mi/yrof that colony produced to Europcy down to that period, 
7Z million pounds of coffee, Jamaica i million, and the remaining 
En^U/b Iflands ■z\ millions, the Spanifh colonies i million, Mar- 
iiniqucf Gaudaloupe^ and other French Iflands, 3I millions, con«* 
ftituting together 80 millions pounds of coffee. 

The deftru^lion of the major part of the plantations ia St, Do- 
ntinjro, has reduced the produce there from 72 to 15 million pounds, 
but it has tended to encourage the cultivation of that article in 
other places, and it is calculated that it produces as follow 3, 
Jamaica • ~ - z 6 qiillions 

jlntigua and other EngU/h Iflaods - & 

Gaudaloupe^ 8fc. ■ • 9 

Cuba and Porto Rico - -9 

Spani/h South America - * 15 

The Brazils and Cayenne - - 2 

To which being added the 15 millions now produced by 
Domingo, it appears that the produce of coffee, in the above colo- 
pies, has increafed fiiice the year 1790, from bo to 84 millions of 
pounds. 

With regard to the growth of coffee • in Surinam, Dcmerary,. 
and Berbice, I have not been able to obtain any correct: account; 
but it is afferted, that the produce of Surinatn has eKperienced an 
annual increafe of three or four million of pounds, from which it 
is to be inferred that notwithflanding the diminifhed prodi!ce of 
St, Domingo, the growth of coffee iu Indies has incrcafcd 

itnee the year 1790, from 80 to 88 mijUUis of pounds. 

It is not apprehended that the produce of coffee in Jamaica^ 
pnd other En^li/b and J^rench coU>nics, will experience a further ' 
increafe, though it is poflible that it may in Cuba, Forty Rico^ 
and in Spanyh and Portugtujp, South America ; where the foil and 
other circumilances are peculiarly favourajjle to the cuTiivation of 
that article, infomuch that the expences attending the fame are 
calculated to amount to cne-third lefs, independently of their 
being exempt from tornadoes and other cafualties of the climate. 

Even 
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Even fuppodng there were any error in the hercin-before enu¬ 
merated round numbers, I hold myfclf afTured that it would not 
invalidate the hypotbelis, that the diminiflied produce of Sf, JDo- 
mlngo is amply compenfated by the increafed produce of other 
colonies, and that fuch deficiency will ftill more increafe in the 
Spatti/h and Portu^uefe colonies, is by all reports from thence 
placed beyond all doubt. 

It is even expelled here that too great progrefs will be made 
therein, and this profpe£l will be realized fiiould the alTurance 
prove well founded that was formerly given to me in 1795 and 
1796, by fevcral emigrant planters of $t. DomingOf and, amongft 
others, by Mr. Morean tie St. Mery (the hittorinn of that ifland, 
whofe otherwife highly cllecmcd work, from its prolixity, I mult 
prefume, is but little read in Europe') viz. that in 1790 the culti¬ 
vation of coffee in general had fo much increafed, that it could no 
longer be difpofed of in Europe but at extremely low prices, and 
produced but an inconfiderablc profit to the planters in the Wejl 
Indies. 

They might, at that time, have conceived they had proceeded 
too far, and if it then took place, they have again fallen into 
the fame error ; but it is not perceptible from the irregular fup- 
ply of Europe, and the immenfe quantity of coffee locked up in 
the F.ngiyb and American warchoufes. 

And it we add hereto, that the profpority of the inhabitants of 
the European continent has, fince 1790, been confiderably dimi- 
nifiied by fo many fucccfiive and apparently endlefs wars, and 
that even the difafters confequential thereon will for many years 
be felt; that fo long as the prefent maritime war fhall continue to 
laft, even under the moll advantageous circumftances in wlxicli 
America may occafionally be placed, the fame will not be permanent. 
Freights and infurance will be extremely high, and the prices 
of coffee experience a confidcrable flinffuation, fo that on a coffee 
fpcculation to Java, a leaft muff elapfe ere it c^n be 

brought to an European ffl^et, by way of America, a circum- 
ffance that makes this trade fubjeft to infinitely more cafualties 
than that with the neighbouring' Wefl India iflands and South 
America. But I hold it incumbent upon me to imprefs upon your 
Excellency ijny moft confciencious conviAion that under all the 
circumftances no hopes can be entertained of the Americans bring¬ 
ing away the immenfe ftock of coffee now on hand in Java at 18 
dollars per picol. 

I do 
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I do not fear, on the refponfibility which I feel is attached to 
this decls^tion, polltivcly affuring yourijiExcellency of this ; but 
were 1 to be called upon to ftatc at what price coffee ought to be 
fold at Batavia, 1 feel, I mult confefs, fomc reluAance at making 
a formal declaration with regard thereto j indeed I conceive it 
more proper that your Excellency fhould yourfclf be enabled to 
adjuil this point, by a ftatement of the price at which coffee can 
now be obtained in the Englt/h and Spani/h iflands, and Spani/h 
and Portugueje South 'America. 

I underftand the average price hitherto given is i 6 cents per 
pound ; but that coffee is not fliippcd with a view to profit, which 
alone is expe£ted to arife on the outward cargo from hence. And 
I well know that this trade is carried on in finall, light, and un- 
expenfive veffcls, confcqucntly alfo with the inveflment of a fmall 
capital, and completed in lefs than two or three months. The 
infurance for thefe voyages is feldom higher than i per cent, to 
Batavia and back, but now 15 per cent. 

The ordinary price of coffee in the Wejl Indies and South Ame» 
rica, as accepted in payment for cargoes traufported thither, is 
in the proportion of 16 a 14^ cents, at which the pound is calcu¬ 
lated in at 18 dollars per 125 lb. and this alone proves 

that this price is computed too high at Batavia. In the 
Indies the Americans arc compelled to accept coffee and other 
produce, but a fpcculation in that article to Java is a voluntsury 
^ 61 , and merely undertaken with a view of deriving an advantage 
therefrom. 

But few (hips import merchandize into Batavia, and feldom is 
any thing got by it. In general, and with very few exceptions, 
is the profit of an expedition folcly expedled on the return cargo. 

The price of coffee is now extremely high in Europe j but I 
have feen a letter from Amfterdam, dated in the month of May, 
Hating, that the arrival of a few fliips. would probably reduce the 
prices to 18 (livers and lower ; neither can it be expedted, even 
fhould the fupply and importation be fubjedl to no obllacles, ihat^ 
the former general confumptioif of coffee will again take place, fo 
long as the fame does not fall into the former prices. 

There is an advantage of upwards of 7 per cent, in fevour of the 
Americans, in the difference of the weight in America and Batavia, 
but which is abforbed by the indraft, particularly if coffee is laden 
green. In Holland the difference in the'weighing is xo percent. 

againft 
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againil the importer from henc^, the tare 7 a 8, and a turn of the 
fcale» as it ia there called, is moreover given of 1 or i fer cent. 
From various original account fales from thence, it appears thit 
in general a lofs is fuftained on unloading at An^erdem 
On cofiPee, infmall bales, of 20 a 22 percent, 

Large ditto, 19 a 20 Mn the weight. 


Hhds. - 16 A 17 J 

The freight from hence to Amjlerdam is about - 10 

Conimifiion • 

Guarantee of the refponfibility of the purchafer x 
Import duties - “ • 3 

And various petty charges - - l 


In cafe tbe mefne dift'creucc on tbe difeharge in HoUand be 
computed at 18 psr cent. ;ii the weight, and the other charges 
herein-lK-forc enumerated added thereto, a cargo of coffee from 
hence is iiioiunhcred whh ^5^ per cent, from which, as ufual, is 
further cUduiited from the amount of the fa!e 4 ptr cent, which 
together conilitute a charge of 39-^ per ctvt. In cafe the bills of 
exchange for the cargo can bedifhurfed at par, which cannot take 
place in an cxteiifive commerce yK\i\\ Holland, and fometimes occa*- 
(ions a lofs of 5 percent, to winch being fuperadded the infurance 
of froin 3 a per cent, (now from lOrt per cent.') tbe preceding 
calculation clofely i pproximates to the rough ellimate* wdiereon 
they generally adl here, ’vix.. That coffee mutt be fold 50 per cent, 
higher in Atrjlerdam bef(.>re any profit can be derived thereon o# 
exportation from hence. 

This does not include the import duty of 5 per cent, in Americat 
wluch, by the exportation within the year, by way of draw'back 
is returned, with a fmall dcdudlion for the cuftom-houfe. 

The following is, I trutt, a tolerable accurate account of the 
difference in the fugar crop of 1790 and 1808 : 


1790. 

In the EngTtfh iflands 
St. Dotningo - ^ * 

Guadahupe and Martinique *• 

Spaui/b colonies 

t 

Together 


202 millions lbs* 
220 
40 

50 

512 millions. 


With regard to the Dutch colonies and the Braziht I have not 
yet been able to obtain any precife information. 




x8o8. 
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1808* 


PngTifh iflands * 

280 millions lbs« 

Martinique, Gaadalotpe, See. « 

90 

Spanifh colonies 

280 

St, Domingo - •• 

30 


Together 680 million!* 


Exclufive of Demarary and the Braitih, where the cultivation 
of fugar is confidcrably increafed, which makes a difference in 
favour of the prefent period of 178 million of lbs. 

Were it not for the prohibition of the Jiflillation of fpirits front 
grain in MnglanJ, and the pertnilhon of the life of fugar, tlie price 
of that article could not ha^c mainlaiiicd itfelf, but the demand 19, 
in f.nne nieafure, hereby equalized between the crop and the con- 
fuinption. 

A large quantity of J^imnha and Si, Crah: fugars were im¬ 
ported into the United Stnlrst and preferably uLd, at amefneprice 
of 6 dollars pfr cwt. white Jlu'oa.inah fugars enjoy the fame pri¬ 
vileges, and are now fold at the iiac<uiimor,iy high price of 11 /x 
13 dollars ^c*rcvvt. Batavian fug.-^rii, whicn arc peculiarly adapted 
for refinement, continue felling at 2 to 3 dollars lefs than the 
former, are now fcarce and at 8^ doUars, and therefore cannot be 
imported to tlie fame advantage as the Weji India fugars. 

, So far as my knowledge extends of the cultivation of fugar in 
Javut 1 have rcafon to prefurnc the price of 4 dollars per picol 
cannot w’cll be dirninidied, neither do I conceive there exilts any 
neceflity for it fhould the price of coffee be lower. 

The cultivation of fugar in the Indies alfo is more and 
more extended ; as likcwife in louifiana, now belonging to the 
United States of jimerich. In that country it has already increafed 
to 7 million of pounds, and on the lands adapted thereto, it is 
calculated that xoo million pounds of fugar may be produced, 
and as they pay no import duties, fuch exemption may be con- 
fidered as a premium of 21- dollajfs per cwt.; from whence it is to • 
be forefeen, that in a few years no other than Louijiana fugar will 
beconfumed in this country. After coffee, pepper next comes into 
conlideration, and the cultivation thereof might be encouraged by 
a diminution of the price at Poeloe-Pinang ; it was lall year fold 
at 5 or 6 dollars, and on the coalt of Sumatra for 4 or 5 dollars 
per picol; had they been difpofed to encourage that article in 

7 Java, 



APPEND! iC. 


it would, in my Iiumble opinion, have been expedient in 
fomc mcafure to oqiialize the price tliereof in future with that at 
which pepper is attainable at Poehe Phiang, of which it is not 
difllcult to be informed in Datavia. 

It is neither compatible with found reafon nor commercial 
policy, that under all the viciGitudes to which commerce, 
cfpcciallyin t^efe unprecedented times, is expofed, Indian produce 
Hiould bear the fame price, without taking into contideration the 
altered and perpetually varying circumlbinces. I, at the fame 
time, too ftrongly feel how diilicult it is for the India government 
pcrfeiElly and at all times to be acquajnU-d with the market price 
of India produce, both in America and Europe j but when apprized 
thereof, and it is evident tlnvt the cllablifiu'd prices in India bear 
no proportion to tliofc in Europe and America^ it feems to me, 
with all due refpedt, that it ought to be attended either with an 
advance or lowering of the produce. Xhc India government can¬ 
not avail itfelf of any profpetls founded on events, within its own 
knowledge and probability in tlie prefent times, fiibjetd to too 
great and fpcedy viciflltudes, and thefe events are not as formerly 
fiicccuded by the ufunl confeqnences. 

Political calculations and i)rid p' Cds arc now little elie than idl« 
chimeras, and the nature of the ju-efent war lias a more tlian com¬ 
mon influence on commerce; the prefent (formerly miheard of 
prohibitions and regulations) are of that defeription, and fo nnex- 
pefledly promulgated and again modiiicd, that one cani.ot ivly or 
confide in any thing in commerce. 

Confining myfelf to the prefent propolitlon, I mull 1 . .*ve it to 
the judgment and wifdom of your lixccllency to conclu-.h: whether 
the prefent political fituation of Europe and America^ and general 
Hate of cultivation of coffee, furnifli a favourable profpeft, that 
this produfl can permanently continue at a high price, ih.ould the 
trade therein be in future expiifed to no extraordinary interrup¬ 
tions, viciflltudes, and rifles. It then remains for your E: cellency 
to determine whether the exportation of Ja'va produce br indif- 
pcnfably neceflary to the fupplv of the various wants of the E^ 
India colonies, and whether hopes can be entertained thereof under 
the exifting and poflible future circumftances, at the preient lugh 
price of produce. 

.The data herein-before laid down arc as accurate as poflible in 
snattera of this defeription ; and 1 trufl I employed every poflible 
precaution in the collection of my infunnation. 


From 
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From this information, I have formed the following calculation, 
which may, X apprehend^ ferve as a balls in cafe your Excel¬ 
lency Ihould hereafter adopt the determination of modifying 
dnd regulating the price of AdSeo produce in £atavia by that in 
jfmerica, 

The price of fteights and. produce is the prefent price ; the 
infurance fuppofed at the ufoal rate, and not at 15 per eenU unde^ 
which it cannot now be obtained. 

Calculation of a commercial enterprife to Batavia^ by an 
rUan (hip of 350 tons, laden with 5,000 picols of coffee, on de¬ 
livery in America fuppofed to produce 

625,000 lbs. and fell for 23 cents per lb. Dollars, 

amounting to - - • *43«75<^ 


CHARGES. 


Purchafe of 5,000 picols 018 dollars 
Infurance on zod^,ooo dollars a 10 per cent. 
Intereft on 90,000 dollars a 7 per cent, for la 
months .. . > 

Import duty a 5 cents per lb. 

If recovered by drawback, it is deducted 
from the 25 cents, fale value. 

Freight of the (hip out and home 

Petty charges . - - 

Bags 7,000 a 25 cents - • > 


90,000 

10,000 

6,300 

37.500 


24,000 

500 

*.750 

- 170.050 


Lofs - Dollars 26,300 


A CARGO OF SUGAR. 


5,000 picols in. BiUaviat calculated here to deliver 

5*580 quint, of X12 lbs* 

Dedufl § percent, tare » 280 

Remain 5,300 quint, it. 8^ 


dollars 

45*050 


cn 


t 


CHARGES. 
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Brought over 

CHARGES. 

Tntehidt of 5,000 picols, at 4 dollars - 
InCurance on 23,000 a 10 percent. 

Intereft on 20,000 a 7 per cent. 

Import duty on 2 hs. or 5,300 7 

quint, a 2 \ per cent. ~ ^ S 

Freight of a Ihip of 300 tons, qapable 7 
of carrying 5,000 picols fugar 3 
Petty chvges 


Lofs 


dollars 

45»050 


20,000 

2,300 

14,840 

20,000 

510 

- S9*oso 

Dollars 14,000 


A CARGO OF PEPPER. 


5,000 picols, calculated here to deliver 

The prefent price is 20 cents per lb. 
in confequence of the fufpenilon of 
the fupply i but when it takes place 
again, as before, it will fall to the 
former price of 16 cents, which is thus 
here calculated, and makes the fales 
of this cargo amount to - . 

CHARGES. 

5,000 picols at JRatavia, a 8 dollars 
Infurance on 45,000 dollars a 10percents 
Intereft on 40,000 dollars u 7. 

Import duties on 610,000 a 6 cents. 
Freight of a fhip of 400 tons 
8,000 bags a 25 cents .* ' • 

Petty charges 


r 

Lofs 


616,000 lbs. 


Dollars 97,60a 


40,000 • 

.4,500 

2,SOO 

36,600 

28,000 

2,000 

700 

--—114,600 
Dollars ^17,000 


The Baiavian picol Otight to make here 133 lbs.; but it is 
found by experience, that by dryings Ihrinking, duft, See. it lofes 
09 huiding in ^meriea^ viz. 
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(5n a plcol of coffee, from 6 a S per C*^. 

Pepper - lo 
Sugar - II 
and hereon is the calculation founded s 

With regard t*> the coffee trade in general, I muff further 
remark,- that the grofs profits formerly obtained therein when the 
price was lower at Batavia, gave rife to the former extenfivO 
trade and immenfe demand for this article do\Vii to 1807 ; that 
the decrees iffuod in that year by the Prench emperor, on behalf 
of himfelf and his allies, the fequeffration of American fhips in the 
Preach and Italian ports, and the general embargo of lifteeri 
months in yf/«rr/Va confequential thereon, caufed many coffee trader* 
to fuffain Ioffes w'ith which they afe ftill threatened ; that in the 
town of Baltimore alone, 10,000,000 pounds of coffee ate yet on 
hand, and the confiderable (hipments of this article for Europe 
from moil of the American ports fince the month of March, wa» 
an enterprife of the moft hazardous defeription, but that many 
merchants determined thereon, merely with a view to fecure their 
right of drawback; The impreffion of the anxiety and Ioffes thereby 
occaiioned will not fpeedily be effaced, even though the political 
relations of America with Europe (hould take a fomewhat more 
favourable turn, fince appreheniions might even then continue to 
be entertained of a fudden renewal of the former violent and arbi¬ 
trary decrees, againft which, feeing the fpirit that now animates 
the belligerent powers in Europe, no pledge is to be found. 

I would not, however, be fo underftood, as if, under theexiffing 
circumffances, from the price af India produce, theyiav^i trade would 
continue wholly fufpended. 1 have reafon to fuppofe and expedt 
the contrary, from the fpirit of enterpfize and rafhnefs which fome* 
times charafterife the American commerce. I have therefore ex- 
preffed myfelf determinately herein, with regard to the former 
extenfive commerce of this country with Java', and I truft that 
the obfervations here fubmitted will be folely applied thereto. 

It is for your Excellency to judge whether the wants in India, 
particularly of fpecie, and the quantity of coffee already colle<£>ed 
in the warehoufes, has not made the renewal of the former trade 
of the^OTrr/r^7«j,whereby the annual flock was annually difpofed of, 
a deiirablc if not indifpenfable meafure. It will not have efcaped 
your Excellency's obfervation, that, impreffed with a convidion' 
of fuch indifpenfability, I luhre exerted myfelf to propofe to your 
Excellency the only means that can give rife to the renewal of the 

C f a 2 American 
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Atnericati trade to Jana, when other favourable circuniilanAes con¬ 
cur .thereto. 

To expeft perfeft fecurity for the American maritime commerce 
during the prefent war would be the height of folly, and nobody 
flatters himfeif therewith $ but a greater fecurity than they now 
enjoy may be the confequence of the exifling negociations, (liould 
the events in Europe favour it; and the moment any reliance can 
be placed thereon, I ihall lofe no time in apprizing your Excel* 
lency thereof. 

I (hall leave nothing unattempted to poflefs your Excellency In 
general with every event that may have any influence on the Ame^ 
rican trade to Jana, whenever opportunity ofFers and they come 
to my knowledge; I am not, I apprehend, incorreft in the fup- 
poiition 1 have formed, that your Excellency will attach import* 
ance thereto, by the adoption of meafures in India, and ifl'uing 
orders for my direftion and information in this country. My coiu- 
milfion from his Excellency the miniller of marine and colonies, 
impowers me to expedite fuch articles as your Excellency may 
have occaiion for; but however converfant I may be in general 
with the demands of Jana, I am extremely anxious, in order to 
the obviating of all millakcs, to be furniflicd with a fpecial oider 
from your Excellency, feeing the poflibility of your ExcolIenc)( 
having already contraited engagements in the interim ; 1 fbalh 
when an opportunity offers for that purpol’c, order the fupply> 
without binding your Excellency to the acceptance thereof. 

My coramilfion, recently renewed by his Excellency the miniRor 
of colonics, leaves me at full liberty, in proportion to the 
connected with the navigation and trade from hence to Amh- wa 
and Banda, to fix the price of the fpiccs expreflfed in my former 
commifliun. Dut I could wifli to receive your Excellency’s direc¬ 
tions on this point alio, nin. 

Whether your Excellency deems it iiidifpenfably neceflTary to 
proceed therewith ; if fo, what quantity and in what proportion 
on that footing, am I to be at liberty annually to difpofe of until 
further orders, and at what particular prices. 

With regard to the latter point, it is calculated here, that 
fpices at Amboina (feeing the rifk of this navigation, to which the 
Americani have been hitherto unaccuftomed, and the increafed 
dillancc), ought to be charged from 15 to 2c per cent* lower than 
at Batania, with an addition of the difference in the infuiance 
between Batania and Amboina. 


Thif 
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Thi* difference is very conilderable, chieHy becaufe the Enghfb 
may in fome meafure regard the navigation from hence to Batavia 
as a eufiomary voyage in time of peace^ at fo they taaintain 
here s but the navigation to the Moluccas is fa univerfally known 
never to have been permitted by the l!)utch government^ that one 
mufl expert that an American vffel intercepted in that trade by an 
EngUih privateer would be liable to eonfifeation / on this principle 
it is alfo that the infurance from hence to Sourabaye is higher than 
to Batavia, tlrough no^ in^e proportion of that from hence to 
elmboina. 

Intelligence alfo has been received here that an jimerican fliip in 
the Mamlla trade* bound for Canton, has been captured and carried 
into port by an Engli/h frigate, on the ground that fuch voyage 
was to be confidered as comprehended under thofe prohibited by 
the inftrudtions of the Engli/h admiralty, ^vhereby trading from 
one foreign port to another is not permitted to neutrals. 

It was thefe coniiderations, which in the prefent ftate of affairs 
I was obliged to avail myfelf of, that induced me after long nego* 
ciations at length to clofc with the higheft offer that was made me 
for the prefent expedition.' 

On enquiry it appears that the lail prices at Batavia in 1808 
were 

77 dollars ^rrpicol of Cloves, 

2i 8 Nutmegs, 

450 Mace, 

.md I conceived myfelf jufliixed in taking for fame under cxiffing 
circumitances 

40 dollars per picol Cloves, 

125 Nutmegs, 

250 Mace, 

to be fetched from Amboina. 

Even at thefe prices they could not be prevailed upon, notwith* 
ftanding the houfes intcrelled therein are ranked amongfl the firft 
in New Torh, to extend this expedition beyond the fum of 
60,000 dollars, on account of the critical Hate of affairs-between « 
America and England, and the relufal of the infurwee company 
and ui^terwriters of New Tork and^ Philadelphia to infure even this 
pitiful fum under 40 per txnt,, which could only be done at Baltic 
more at 25 per emt* 

It is owing to this premium of infurance that I have been 
Qbli^d iiQ allow 25 per cent, advance on the goods^ with rtgaurd to 
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which I have followed the lift of ftorcs for jimboindf furniftied me 
at Batavia, in the prc<J>ortion8 admitted by the capacity of the 
veflel, thofe goods regarded by the underwriters as contraband 
excepted. No reliance is placed here on my fpecification of the 
prices of fpices in China during the four years preceding 18o6» 
they not correfponding with the advices fi'om thence, and they 
are fo far acquainted with the trade in that article as to know that 
the prices thereof vary conliderably in China \ fpices belonging as 
little there as here to the current articles in trade. 

Many American tradrrs know by experience how eager people 
have been at Batavia ot late years to get rid of their ftock of fpices, 
and that they even forced them upon fome of them ; as the Ame¬ 
ricans have alfu been repeatedly tempted to be engaged, and 
foine of them actually employed in carrying fpices from Amboina 
to Java on account of the State, it is no fecret to them (fo little 
can we fuppofe any thing unknown to them relating to the internal 
ft ate and commerce of our Indian colonies) with what cjcpence, 
difficulties, and rilk the tranfportation is attended. 

As the embarkers in the prefent expedition difpatch it by way 
of experiment, to fee whether they will find a rcadyatid advan* 
tageous fale for fuch a quantity of fpices, fo alfo op my part it 
aftords me the means as well of learning your Excellency’s further 
pleafiire with regard thereto, as of forwarding your Excellency 
tliis difi>atch, it not being probable that any other opportunity 
would offer. 

The greateft inducement to this expedition was the hope I 
held out that the contra^^ entered into between the embarkers 
therein and myfi^lf might poffibly be performed at Sourabaya, 
though I was not able in the event to ftipulate any augmentation 
in the price of the fpices, fome reliance having been placed thereon 
on making the contract. Sourahaya is the purl to which the fhip 
is deftined, as I infured it to be a fortified and fafe birth; in the 
open lea, it is affirmed, ihe will outftrip the fafteft failing JEngli/h 
frigate. 

The houfe of MelTrs. Jacob Roy and Son, of Nenu Yorh, 
have acquainted me wkh tue contract entered into by them with 
his Excellency Vice Admiral Buitkins, for building and cUTpatch- 
ing to Java two or three faft*failing armed brigs } the intervening 
embargo has prevented their performing it, and 1 did not feel 
difpofed to take upon myfelf tc enter into a furtlier fpecific nego¬ 
tiation with them with refpedi thereto j the brig Goldfearehr^ in 

the 
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the condition as (he proceeds to fea from hence, ftands the owner 
in i8>ooo dollars. ^ 

The fchooner Nimrod, of New York, which failed about the 
25th of lad month, is found to outfail the- celebrated pilot boat 
of that port, which no frigate can overtake; the owners expert 
to fell this fchooner in JSaiawa for a high price. 

I truft I fulfil the expectations of his Excellency the miniftcr 
of colonies, by ftaying in this country fo long, as your Excel-* 
lency deems my fervices necefiary in America for tlic advantage 
of His Majefty*s colonics in India. 1 lhall tranfmit a duplicate 
of this and my following corrcfpondence with your Excellency 
to his Excellency the minilter of colonies, and conform myfelf to 
his orders. 

The brig Goldfeai^cher not being yet ready to fail I (ball remain 
in this city until her departure, for the purpofe of noting at foot 
the laii intelligence received from Europe* 

I ha\ie the honour to fubfcribe myfelf. 

With the molt profound refpe^t. 

Your Excellency's obedient frrvant, 
(Signed) R. G. VAN POLANEN. 

New York, 20th Auguft 1809. 


Extracted from the Regiftry of His Majelty's High Court of 
Admiralty* 


Faithfully tran Hated from the Dtdch language, in EoSort 
Commons, London, this 2ad day of January i8xo. 

By me, , 

J. C* A. Gejli, 

Not. Pub, 


Fen* 


[^43 
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Fortuna, Etafih, 

NOT£ to page J36. 


A'' lf> MiPTfric 
ii'' Hi 


OiiDEii IV CavNCu.» 3iil May 1809. 

"Y^HEREAS the ifland of HtliplanA furrendered to Hi» 
' ' Majefty's forces, and if now in His Majcfty's poOeifion; 
His Majefty is pleafed, by and with thfe advice of His Privy Coun¬ 
cil, to order, and it is^ hereby ordered, That the trade to and 
from Heligoland fhaU be confined to Briti/li (hips, navigated 
according to law, except in cdTes where His Majefty may be 
pleafed by His fpecial licence otherwife to permit. ■ 

And, for the more effedually preventing any foreign veflel 
carrying on any trade to or from the faid ifland, contrary to His 
Majefty^s will and plcafure, as by this Order exprefled; His Ma¬ 
jefty is further pleafed, by and with the advice of His Privy Coun- 
4“il, to order, and it is hereby ordered. That no foreign veflel, 
except as before excepted, fliall enter into the port, harbour, or 
road lying between the ifland of Heligoland and Sandy Ifland, and 
the fhoals of the faid iflands ’rcfpedtively, and commonly called or 
known by the names of the North Haven and the South Haven, 
under any pretence whatever; and that no goods, wares, or mer¬ 
chandize whatfoever, fhall he in any manner put on fhore in any 
part of the f^id Ifland of Heligoland^ from any fuch foreign veflel, 
or carried from the Ihore of fuch ifland to any fuch foreign veff^ 
or in any manner tranfhipped from any fuch foreign veflel into any 
velTel lying in the faid harbour, port, or road, or from any veflel 
lying in the faid harbour, port, or road, into any fuch foreign 
veffcl. 

And the Right Honourable the Lords Comxniflioiiers of His 
Majefty’s Treafbry, and the Lords Commiflioners of the Admi^ 
^Ity, are to give the neceflary dbredboits herein as to them may 
refpeAively appertain, ‘ 

STEPH. COTTRELL. 
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Acteon, Mafon, 

NOTE to page 357. 

EntraBtd from the Repjiry tf His Majef^s High Court tf 
Admiralty^ and invoked from the Caroline, Morgan Mafer, 
and the GaleN, Bowden Mafier, 

Tranflatiom on hehalf of the Captors* 

An envelope fuperferibed as follows: 

Roiert Smth Ef^. Secretary of State, 

ff^q/hiagiOH, . 

By Caroline. Uaked States of America* 

In which envelope is contained the following letters: 

(Tranflated from the French language.) 

To his Excellency the Marquis He Gallo, Minifter of Foreign 

Affairs, Gfr. Gfr. 

Naples, 10th December 1809. 

THE number of American velTels which have arrived in this 
port in virtue of the decree of His Majefty in July lall, which 
affured them, of the liberty of felling their cargoes, is become an 
object of great confequence to the intereils of the United States. 
Your Excellency will feel the importance that I ought to attach to 
the welfare of my country, and it is fuperfluous for me to repre- 
fent to you how much fo long zxi uncertainty prejudices all thofe 
whofe confidence has conducted them hither. I have too great reli¬ 
ant in the wifdbm of this Government to doubt for a moment that 
this affair will be fpeedily taken into con£deration. ^ 

The knowledge X have, above dl, of your Excelleney’s en« 
lightened notions, aflwes me that you wUl properly repreiimt tp 
i^is Majefty thrt a longer uncertainty* would be an incalculable 
injury to all jimerkan individuals who have property io tbit 
country. 


No. I 


I have 
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No. 2. 


No. 3. 


I have alfo to obferve to your Excellency, that if even we were 
ut war (which I hope will never take place), vcffels 3 oua ji 4 t anived 
could not be fubje^ to an unforefeen change in politics. The 
importance of this affair in cdnjun£ii<^ with my duty will ferve as 
an apology to your Excellency for the continual trouble I 
give you. 

I beg you will accept that apology, and with it the diilinguiflicd 
a^urances of my very high cpnfideration. 

ALEX. HAMMETT, 

Conful of the United States. 


Naplesi 17th 1809. 

I HAVE the honour to remit to your Excellency a detailed 
note of jimeriesm vcficls that have arrived in this port, with the 
refpeflive epochs of their arrival, and a fpecihcuiion of the 
articles with which they are laden. 

I flatter myfelf that 1 know too well how highly your Excel¬ 
lency values the profperity of your country, and that good faith 
which alone can make it flourifh, to doubt that you will be 
to reprefent to his majelly the king of the Ttuo SidIn \ pninful 
fituation the Americans are in who have comt: hiiher in coiiiequenco 
of an invitation which afTured them a liberal cdmmerce with this 
kingdom. 

I beg your Excellency to be afTured of the fentiments of high 
confideratiun w'ith which I have the honour to be, tife. ts’e. 

ALEX. HAMMETT. 


To his Excellency the Marquis De Gallot Minifter of Foreign 

Affairs, fifr. 

Sir^ Naplesi January i^lo, 

I HAVE juft learned that the Government has ordered the 
•fale of feveral Jimeriean veffels for^the benefit of the Exchequer | 
as I am unacquainted with the motives, I beg your Excellency 
will be fu kind as to inform me of them. 1 (eize this opportunity 
to reiterate to your Eitcelleocy the affurance of my very high 
confideratiOD. 


ALEX. HAMMETT^ 
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To liis Excellency the Marquis De Gallo, Minilter of Foreign No. 4. 

Affairs, ^c. l^c. 

Naples, 16th January 1810. 

THE underfigned Conful of the United States had the honour 
of addrelHng a note to his Excellency the Marquis De Gallo, Minif- 
ter of Foreign Affairs, under date of the 13th Inffant, to which 
he refers himfelf. He iinds himfelf this day under the neceflity of 
exprefling to him his grief concerning the fate of the Jmertcansf 
whom confidence had conduced to this country, and who, by an 
unexpected train of meafures which the Government has adopted 
againft their property, find themfelves reduced without refdurce 
or credit. Fully relying, however, on the provident loyalty of 
his majefty the king of the Two Sicilies, and on his government, 
the underfigned flatters himfelf It will have forefeen the cafe dated, 
and provided the proper remedies, as well as the means of their 
re-imbarkation for their country. He confidently waits for a 
favourable anfwer to this note as well as to the former. 

He prays his Excellency the Minifter for Foreign Affairs will 
'Accept the affurances of his high confideration. 

ALEX. HAMMETT. 


To the fame. 

Naples, 20th January 1810. 

Al^ander Hammett, Conful of the United States of America 
at Naples ■ — - 

To his Excellency the Marquis De Gallo, the Minifter of 
Foreign Relations. 

Entrufted with the communications of my government to that 
of Naples I have thought it my duty to proteft, in the name of the 
United States, againft the fales effected here of American veffels and 
property which came direCt, and alfo thofe that have been feized 
gn thefe coafts. I beg your excellency will receive this 
^eU as acknowledge the receipt thereof. 

I have the honour to fubi!cribe myfelf ever, 

ALEX. HAMMETT. 


No. 5. 
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Naplesf 20th January i8lo. 

IN confequcncc of the Tales effcifted here of fundry jfmerican 
veflels with their cargoes; veflels that have been fcized on thefe 
coafts though carrying American colours have been declared lawful 
prize, and alfo others which came dire£l. 

As no change whatever has taken place in the relations between 
the Government of the United States and the French Government, 
To far as is known to the Conful of the United States of America ; 

As no particular circumllance whatever could have influenced to 
declare them lawful prize ; 

As thefe veflels were addrefled to Naples under the guarantee 
of the invitation of his majefty the king of Naples and Sicily^ to 
introduce into thele ports goods on condition of exporting the pro* 
iluce of this kingdom % 

As the contents of the cargoes were furiiJfl.cd with certificates 
of origin in due form ; 

We the underfigned, Alexander Hammett^ conful of the United 
States of America at the court of Naples, the public rights of man 
having been violated and confidence abufed, we demand, in the 
name of our Government, and to acquit ourfelvos of the duties of 
our employment, 

ifl. That all the proprietors be reimburfed the amount of 
tlie articles fold. 

2d, That there be returned to them all the veflels hitherto 
illegally fold, as alfo thofc that remain, as well as the goods in 
exiflencc. , 

3d, That they be indemnified for all lofs, damage, &c. 

Of which wc draw up this general proteft againil all that may 
be the confequcnces of thefe meafures. 

ALEX. HAMMETT, 

Conful of the United States* 


No. 6. ^ Excellency the Marquis^Da Gallo, Minilter of Foreign 

Affiurs, (!fe, tslc* 

Naples, 24th February 1810. 

THE underfigned, Conful of the United States of Atniriea, Hill 
finds himfelf, and with grief, without an anfwcr to the five notes 
which he had the honour to addrcfl to lu9 Excellency the Mar^ 

quia 
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quis De Galloi Minifler of Foreign Affairs, relating to the- un- 
expe^ed mcafurcs adopted by this Government agaiiiil the 
commerce of Americans, who came here under the protection of 
exifting treaties, and the declaration of his majefly ifruc4 on the 
lit July laft. 

The. confequences attending fo wife a meafure anncuaced the 
molt happy refults for both nations. 

The underiigned has not feen them vanifh but with pain, and 
being forced tliis day by imperious confiderations, and by the fad 
fituation, to which about three hundred individuals of his nation 
find thcmfelves reduced, thinks it his duty to regulate hisconduCt 
by pofitive data, (which he expels from the frank politics of this • 
Government,) as alfo the meafures which he adopts for funiifhing 
jndifpenfable fubfillence to this great family, henceforth reduced 
without refource as well as without credit in this place. Tliis mat* 
ter is pofitivciy urgent, and he begs his Excellency the Minifler , 
for Foreign Affairs to take it into his ferious confideration, as alfo 
the means of tranfporting them to their country. 

The under figned has the honour to reiterate to his Excellency 
the Marquis De Gallo the refpeCl of his liigh confideration. 

. (Signed) ALEX. HAMMETT. 


The Minifler for Foreign Affairs of his majefly the king of the 
T<u)q Sicilies, to M. Hammett, Conful of the United States of 
America. 

Sir, Naples, 9th March 1810. 

I HAVE not failed. Sir, to render an account to his majefly 
of the reiterated demands that you have made to me in favour 
of the American vcffels and fubjeCts now remaining in the ports of 
his flates. The king has not feen without forrow the fmall con¬ 
formity which is found between your fulicitations and the prin¬ 
ciples adopted by the Government of the United States, and 
manifeiled in its rcfolutions^contained in its a£t of the firfl, of 
March lall year againft the commerce of France and tite States 
attached to tlie political fyflem of the French empire; after which 
you ought not to be furprized at the rigorous meafures the king 
has feen himfelf obliged to take againft the vefTcls of your nation, 
%vhich, beQdes, are loaded with proliibitcd merchandize. 

^ As 
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A» for the Americans compofing the crews of the conhfcstect 
▼eflch, his Majefty has given orders to his Minifter of Marine td 
procure them an embarkation to return to America. I flatter my- 
felf that the changes which your Government may be enabled to 
make in Its refolutions, may lead his IVIajefty to meafures more 
conformable to his wifhes, and to the fentiments of fnendfliip and 
good underftanding which the King, defires to be enabled to cul¬ 
tivate with the United States of America. 

Mean while pleafe to accept the affurance of my very diilin- 
guiflted conUdcration. 

The Marquis DE GALLO. 


Eatthfui.ly tranllatod from the French language by me the 
underligned, zt JLondony 8th day of June iSxo. 

which I attefl, 

J. Db Pinna, Not. Public. 
Arden, ReglArar, 


EXTRACTED from the minutes of the Secretary of Statens 
ofhee at the palace of Warfatv^ 25th January 1807. 

NAPOLEON, Emperor of the French, King of Ilaly. 

IN our decree of the aift Nowniher, which declares the con- 
flfcation of all EngVtfb merchandize, in whatever hands they may 
be found; in our decree of the 15th of December, which orders 
that all EngVifb merchandize or property in Hamburgh and the 
Ilanfe Towns ihould be fent into France, ' 

We have decreed and do decree as follows ; 

Article X. The merchandize fubjeft to confifeation under ou*" 
decree of the 21ft of November, flxall be depofited in a magazine 
apjiropriated for that purpofe, under the cuftody of a French 
cullom-honfe officer. * 

2. An inventory will be taken of them, w'hich will be addrefled 
to our Intendant General, a copy of which he will tranfmit.to our 
Minifter of Finance. 

3. Colonial produce, materials of the firft ncceffity.to the ma- 
aufaftoriesi fine ftufts, and articles of coftly workmanfliip, Diall 

he 
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be fent into France under the dire^on of ohr Miniiter of Finance^ 
and fubje^l to his difpofid. 

4. Proviiionsy liquon^, ftuffs fit for the ufe of the army, and 
other ufeful articles, fhall be placed in the military magazines. 

5. The more bulky merchandize, fuch as iron, wood, coals, 
beer, and earthen ware, fhall be fold on the fpot where 'they have 
been fequeftrated. 

6. The produce of the Tales made in the territory of the army 
(hall be added to the general account of contributions, and that of 
the Tales made in France to the finking fund. 

7. Our Minifier of Finance, and our Intcndant General, are 
charged with the execution of this decree. 

(Signed) NAPOLEON. 

By order of the Emperor, 

The Secretary of State, Hugues B. Markt. 

(a true Copy) 

The Intcndant General of the Army, 

Daru. 


. FRENCH EMPIRE. 

Bremen^ Mondayf OSoher 26. The French Conful at Bremen to 
his Excellency the Burgomafter, Prelident of the Senate of 
this ^ty. 

Sir, 

I AM eager to inform you, that it is the intention of his Ma- 
jefly the Emperpr and King, my auguft fovereign, that all navi¬ 
gation upon the Wefer be prohibited. L is his Majelly's defire 
that all veffels, even French, entering the Wefer, be flopped, 
provided they are wholly or partly laden with colonial produce, 
or any other goods, of whatever kind, that England can furnifh. 
The goods are to be put under fcqiieftratioii^ and taken in cliarge 
until new orders. Veffels ladqp folely with merchandize, which 
it is impoffiblc England can fumifh, fuch as pitch, tar, iron, cop¬ 
per, and French wines, are to be exempted. 

All veffels are to be prevented from leaving the Wefer, I am 
finally ordered to take the moll efficacious meafurcs that the 
intentions of his Majefly be flridlly and immediately fulfilled. 


I am 
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I am now occupied in executing tbefe otden, and haften to 
warn you thereof, in order that you may imniediately inform the 
merchants of this city, that they attempt not to render ineflfeAual 
the meafures taken for the rigid and proper execution of the orders 
of my fovereign. 1 avail myfelf of this opportunity to exprels to 
your Excellency the hmnage of my refpe£k. 

(Signed) JLAGAN. 


NEUTRAL COMMERCE. 

Hamburgh^ iPj?v.4th, 1S07. 

AT the requeft of the merchants here, dealing with the United 
States, 1 have iflued the annexed circular inllrufiioRS to the mailers 
of fuch of our fhips as may be bound to this city; and have alfo 
fent over to Heligoland an agent, who will remain there for fome 
months, in order to communicate fuch further information as 1 
find expedient to convey to our countrymen palling that ifland. 
You, Sir, will make fuch ufc of thefc circumllances as theintereil 
of our commerce may point out to your known Zealand diferetion. 

1 am, very refpeftfully. 

Your mod obedient fervant, 

IV. Lyman J. M. FORBES. 

Confut of the United States of ytmerica, 

London* 


American Confulate, Hamburgh, Nov. 4.th x8oy. 

To Matters of American ihips bound to .Hamburgh. 

IN the prefent unprecedented criils, fuch great and jdmoft daily 
changes take place, and tlic meafures of the belligerents atteAing 
commerce are put into fuch immediate operation, that it is impoH- 
fible for the moft prudent, with the bett intentions, to avoid the 
ipjuries which on every fide lie in wait for fair neutral trade. It 
is therefore by no means m/ intention to afiume any controul in 
the deftination of your (hips, but merely to ftatc fuch fa^s as it is 
important you (hould know. In this meafure my own opinion 
has been fortified by thofe of the mott refpe^able merchants here 
in conrte^lion with my country, ej^prefled to me in their written 
requeft. 


The 
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*rhe Prench cuftom-houfc officers (or douaniers} without any 
official intimation to the foreign agents here, have, fume tim*’* 
fince, in virtue of an imperial decree, applied the commercial 
regulations and laws of Frame to the trade of this city, and with¬ 
out any exceptions require certificates of origin figried by the 
French conful at the place of fhipment, for all articles attempted 
to be introduced here. In addition to the inconveniences which 
the prompt and unexpe£led execution of this ineafure prefented ; 
within a few days a new order of the French Emperor has inter- 
di^ed, in the mofl rigid manner, the navigation of the Elbe and 
IVefer to all fhips, whether going or coming, and in eonfequence- 
of it, the American (hip Julius Henry, coming from Baltimore, ha* 
been feized, and the cargo has been fequeftrated ; the fliip haa 
been liberated, but without any freight and mull remain under an 
embargo, of which the term cannot be forefecii. Under this ilate 
of things it mull occur to every one, that it cannot promote the 
interells confided to you to enter cither of thefe rivers. Having 
Hated thus much, 1 can only leave you to follow the dilates of 
your own prudence, alluring you that I (hall endeavour to feud 
you new advices by the ill of December, or fooner, if any favour* 
able change takes place. 

(Signed) J. M. FORBES, 

Conful of the United States of America, 

Lift of articles permitted to be imported into Hamburgh with 
certificate of origin, figned by the French conful at the place of 
ihipmenttimber, mails, iron, copper, hemp, fail cloth or 
ravens duck, flax, cordagcj pitch, tar, wheat, rye, barley, oats, 
oatmeal, peas, beans, rice. Hour, cheefe, butter, wine, brandy, 
tallow, candles, fait, pot-alh, fiax feed, madder, turnip feed, 
bnfeed oil, hemp oil, whale and other filh oils, lilli glue, mats, 
horfe hair, hogs* briftles, faltpctre, yellow wax, bed feat hers, 
caviar, and honey.—^All other articles are for the prefent pro. 
kibited. 


Isl 
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GERMAN PAPERS. 

New Decree againll Britifh commerce. 

EXTRACT from tive Minute Book of the ofHce of tho-Secrc*' 

tary of State. 

Palace of FontainhleaUf Nov. I3th9 1807. 

We, NjpoIeoTit Emperor of the French^ King of Italy^ and Pr«* 
teftor of the confederation of the Rhine, upon the report of our 
Miiiifter of Finance, have decreed and do decree as follows : 

Article r. The enaftments of our Imperial Decret* of the 6th 
of Augi^l 1807* are applicable to the cargoes of vellels which 
may arrive in the mouth of the RIefcv % tho-fe ax^icles of merchan¬ 
dize, therefore, fpecified in the fecoiid article of the faid decree, 
flnill be feized and confifeated, and all colonial produce (hall be 
accompanied by certilicates of origin, delivered by our commer¬ 
cial commiflarie& at the diiTerent ports where they were taken 
on board. 

2. Our commercial commiffaries fliall not coniine themfelves 
in tlieir certificates merely to atteft that colonial productions 
neither came from the colonies of England rwir belong to her com¬ 
merce ; they iliall alfo point out the place of their origin, the 
papers which have been fiibmitted to them in fupport of the de¬ 
claration made to them, and the name of the ftiip on board which 
they have been originally tranfported from the place where they 
were produced to that where the commiffaries rclidc; they (hall 
addrefs duplicates of their certificates to the DircClor General of 
the Cuiloins. 

3. All (hips which, after having touched at any Briti/b port on 
any account whatever, ihall arrive in the mouth of the Elbe and of 
the IVefer, ftiall be feized and confifeated together with their car¬ 
goes, without any exception or diftindtion of produce or of 
merchandize. 

4. UTie captains of fliips arriving in the mouth of the Elbe or of 
'the li'efer, muil make dccl.iration j.o the chief officer of the kupe- 
rial culloms on that ilation, of the place from w'hich they failed 
as well as of ihofe which they touched at, and ffiall deliver to 
them their manifeil, bills of hiding, fea-papers» and regiftero. 
When the captain fiiall have ilgned this declaration and delivered 
UL> Ins papers, the ciij^um-huufc officer ihall interrogate the failors 

one 
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■one by one in the prcfeiice of two hen J collc£lors j if it appear 
-from this examination that the fliip has tonchoJ at an Engiyb port, 
befide the fei/.ure and confifcation of tlic fhip and cargo, the cap¬ 
tain as well as thofc of the failors who upon their examination 
have made a falfe declaration, fhall be lu.idc prifoners, and (hall 
not be liberated till after paying a fum of lix thoufand francs by 
way of penalty for the captain, and a Aim of five hundred francs 
for each of the arrefted failors, in additioti to the penalties incurred 
by thofe who fallify tlieir fea-papers and regifters. 

5. If the advices and information communicated to the Dire<Sl-or 
of our Cuftoms relidcnt at Hamburgh, excite fufpicions with 
regard to the origin of the cargoes, they fliall be provifionally 
depofited iu warehoufes till it has been afeertaiued and decided 
that they came neither from England nor from her colonies. 

6. The line of ofEcers of the cuftoms formed upon the Elbe and 
the frontiers of Holjlein^ fliall be augmented by one hundred men. 
The Dirc6lor General of our cuftoms fliall give the neceflary 
orders for placing overfeers, detached from that line, at the ports 
fituated on the mouth of tlic Wefert and for their exercifing the 
ftri^eft infpeflion of all (hips wliich fliall approach. 

7. The Infpedlors of cuftoms are authorized to make vifits to 
the Ifle of Neuve>erti and to the IVats, or other little ifles fituated 
in the mouths of the Elbe and (Vcjlrm 

8. The commandants of troops of the line and of the Gens 
d'armes are bound to lend iheir aid to thefe Infpe^lions, as often 
as they (hall be required to do fo by the chief cuftom ofKcers of 
the diftricl. 

9. Our Minifters of War and Finance are charged, each in his 
ov'n department, with the execution of this decree, 

(Signed) NAPOLEON. 

Hugues B. Afaret, Secretary of State. 

(A true Copy) Gaudiu, Minifter of Finance. 

(A true Copy) Colleir, Diredlor Gen. of the Cuftoms. 

f A true Copy) Eudely Dirt^or of the Cuftoms. * 


Cga] 
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DECREE againfl Swedifii Commerce* 

IN confequence of our prefent relations with Swidenf hit 
Majclly yefterday pafled the following decree : 

L.ouis Napoleorit by the grace of God find the conftitntion of 
jlhe kingdom. King of Holland and Cnnltable of France. 

Wherdas we have received information that the orders adopted 
relative to the block ado of the BriiUh iflands have not been carried 
into execution with lik.- firce agaiiift S-uf'difl} (hips : .And whereat 
this iriiigdom is equal’y ul war with Sweden aud England : 

We have decreed and liereby decree as follows: 

Article I. Every Swedi/h (hip which (hall enter the ports of 
this kingdom (hall be imniediately feized, and all'u all Snoedt/h 
merchandize (hail bo contifeated. 

a. All Swedyh fubjeSs who may have lu-irtofore ex^rcifed 
diplomatic functions within our kingdom, or %vho may have 
ferved as Confuls or Commercial Agonts, and who ftill remain in 
Holland, are required to leave the kingdom immediately upon the 
publication of this decree. 

3. All other Swedifi) fubje^fs, who may be found in our port^ 
or other parts of our kingdom, fltsll immediately be arrefted and 
treated as prifpticra of war* 

The meafures at prefent in force for the blockade of the 
Brili/b iilands, (hall in like manner and without exception be made 
applicable to S^v^feden^ 

5. Qur Nfiniders of Finances, Juf^ice, and Police* are charged 
with the execution of the prefent decree, which (hall be pro-* 
claimed at all places where its publication may be necelTary. 

Given at Utrecht this i8th day of January in t^e year i8oS, 
and of our reign the third. 

(Signed) LOUTS. 

py his Majefty*8 command, 

J. H^AppeVtusy 

Secretary of the Council of State. 
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jinjlerdam^ Jul^ 

Decree of the 30th June. 

AMERICAN vcfTels arriving within three months from the 
dlate hereof, and thofe already arrived, (hall not be fubjedf to the 
regulations of blockade, provided the fame have not been in 
England^ nor vilited by the enemy. All captains {hall make 9. 
declaration conformable to this article, and in cafe of preyartea* 
tion the (hip and cargo to be poniifeated. 

As far as the cargoes {hall appear to be conformable to the 
exiting regulations, the fame {hall be placed at the difpofalof the 
proprietors or con/ignees, the remainder Hiali be fcquellratcd, and 
depolited in the king's warchpufes. 


Another Decree of the fame date. 

Article I. —The lift of articles allowed to be imported by the 
article of 31ft March, fliall be extended to the following ;—^rice, 
{laves, barks and other drugs iifed in medirine, cottons, Georgia^ 
Eoutjianat apd Carolina, Java coll'ce, fugar from the fame 
{{land. 

2. Befides *tlie certificates of origin required by our former 
decree, the director alliiat, for the purpofe of executing the fame, 
fhall appoint fworn brokers to examine the goods, to afeertaip 
if they really arc the produce of our colonies or of the United 
States ; and for the better means of examinatioii, all goods fhall be 
landed in the king's warchoufes. 

3. A month from the date hereof, our faid dircAor {hall report 
to us, whether it be advifeablo to continue thefc meafures. • 


JOIIAS', 
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^eftTiAii'>n 9S to 
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is excluded. 
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Veflels failing 
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NOTE to page 275. 

OitDKR IK Council, 2d May iSip. 

TTTS Ma'jefty is pleafed, by and with the advice of His Privy 
^ Council, to order, and it is hereby v rdered. That all veffelj 
which fiiall have cleared out from any port fo fai under the con- 
troul of France or her allies, as that Britijh vefl'ols may not freely 
trade thereat, and which are employed in the whale fifnery, or 
other i’llliicry of any defeription, fave as herein-after excepted, 
and are returning or dellined to return either to the port from 
whence they cleared, or to any other port or place at which the 
Jiriu/b flag may not freely trade, (hall be captured, and cou- 
demned together with their {lores and cargoes, as prize to the 
captors. 

But His Majejly is pleafed to ejccept from this Order velTcl* 
employed in catching and conveying fifli frcfli to market, fuch 
vplTels not being fitted or provided for the curing of fifli. 

And it is further ordered, That all veffels fubjeft to the provi.- 
fions of the Order as aforefaid, which fliall have failed on their 
prefeiit voyage previous to notice of this Order, or rcafonable 
time for notice thereof, {hall be permitted to return to their own 
port, without molcflatiou on account of any thing*contained in 
this order; provided tlicy {lull not have continued on their fifliery 
as aforefaid more than twenty'^ days (which arc hereby allowed to 
fuch velfels) after due warning of this Order received at fca. And 
the Right Honourable the Lords Commiflioners of His Ma- 
iefly’s 'rreafury, Ilis Majefly’s Principal Secretaries of State, 
the Lords CommifTioncrs of tlu* Admiralty, and the Judge of the 
Iligh Court of Admiralty, and Judges of the Courts of Vice Ad¬ 
miralty, tire to take the nei :lTaiy mcafures herein as to them may 
r* fpectivcly appertain. 

(Signed) W. FAWKENER, 


San 
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San Francisco du Paulas 


N. 


NOTE to page 279. 

EXTRACT from the Cadhz. Commercial Gazette of the 5tli 

September i S09. 

moil cxcelltMit Senhor Don Franeifco Saavedra^ miniftcr 
of the royal revenue, has tranfmitted to this confulatc, under 
date of the zytli jlusuft ultimo, the following royal Order : 

When Don Jofeph I^ore's. Martinez, late Prior of your con- 
fiilate, in the name of that body, ftatod various obfervations 
with a view of obtaining perrniflion to infure treafurc pro¬ 
ceeding from America belonging to the fiiblidy department (to 
which His Majcily hath not thought fit to aeeede) ; he alfo 
fuggeilcd the great expediency of regulating tlie fubjeft of re- 
prifals, in order to obviate all injury and fubjcA of complaint. In 
conlidcration of which, the fupreme ceiiLral junta of the kingdom 
ordered, that the necelfary official letter fliotild be addreiTod to 
the fecretary of Hate on fo intcreiling a fiibje£l, and in confequeiice 
thereof he has been pleafcd to inform, that the iollowing article 
had been agreed upon between the minillcr of His Briiannick 
Majefty, and that of His Catholic Majelly in tliat court, which 
has been ordered to be carried into clfedt in the following 
terms : 

All fhips or goods bidonging to one of the two cnntradliiig 
powers fltall be reciprocally, and in all cafe;; (lave thofo hereafter 
excepted), rellorcd to their former owners or proprietors on pay¬ 
ment of a falvagc of one eighth part of th^ir true value, if re¬ 
captured by a flilp of war, and one lixtli part if recaptur’d by a 
privateer or other fliip or veflel. And in cafe fiicii fliips or 
have been recaptured bj the united force of on * or more fhips 
of war, or of one or more private vefPls, then the fame 
(hall pay a falvage of one fixth part; but if Inch fliips or vcfTcls 
fo recaptured fltall appeal, after capture by the enemy, to have 
been fitted out as fhip;. or vcfTcls of war, fueh fliip or vefTel fliall 
not be rellored to its former owners or proprietors, but fha)l in 

all 
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aii cafeSy tvhethet* recaptured by a {hip of t^ar, privateer^ or any 
other veiTel, be declared lawful prize to the benefit of the 
captors. 

I tranfmit tbis to you by order df His Majefty, f©r your 
government and dire^ion, the lame being, by order of the tri¬ 
bunal, publifhed for the information of the merchants. 

I.UCAS HONTANON, 

Secrctai'V. 

Cadi 9 f ad Srptfmhr 1809* 
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Extractedfrom the Regifry of His Majepy*s Hi^h Court of Admiralty 

of England. 

Sir, Foreign Office, June i8ia* 

T N reply to your Letter of this day’s date, addrelfeJ lo Vifeount 
Caftlereagh, requefting to be furnilhed, for the infoi 'luttlon of 
the captors in the cafes of the Ihip V^a! and other ^hncrictin vef- 
fels, with copies of a Letter from the drench Minift-ci of JuiUce 
to the Council of Prizes, dated the 25th of December 1810, and 
of another of the fame date from the French Mini Her of Finance to 
the Direftor General of the Ciiftoms, I am directed by his Lord- 
fhip to tranfinit to you herewith Copies of the faid Documents^ 
together with a Copy of the Letter from Mr. RuJfelU the American 
Charg6 des Affaires at this Court, which accompanied the fame, 
and the Copy of the Decree of the French Government, dated the 
28th of April 181J, referred to in your faid Letter. 

1 am, Sir, 

Your moft obedient humble Servant, 
To the King's Proaor, WILLIAM HAMILTON. 

Dodtors Commons, 

&c. &c. &c. 


Tranjlated from the French, 

Paris, the 25th December l8io» 
COPY of a Letter addreffed by his Excellency the Grand 
Judge Minifter of Juftice to the Counfellor of Sute, Pre- 
fident of the Council of Frizes. 

To his Excellency the Prefident, 

Sir, 

THE Minifter for Foreign Affairs, is conformity to the orders 
of His M^efty the Emperor and King, addreffed, on the 5th of 
Augufi laft, to the Minifter Plenipotentiary of the United Siau s 
of America, a Note, containing the following words; 

VOt. 1. C ** 3 


“ I am 
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•• I am authorized to declare to you, that the Decrees of Berlin 
“ and Milan are revoked, and that dating from the firft of 
“ N^ovember they will ceafe to poflefa their effedt, it being how- 
•* ever well underftood, that in confequence of this declaration 
“ the Engiyb fhall rc\oke their Orders in Council, and fhall 
renounce thofe new principles of blockade which they have 
wifhed to ellablifh, or elfe that the United States, conform- 
ably to tlie Aft which you have juft communicated, fhall caufe 
their rights to be refpefted by the EnglifhJ'* 

In confequence of the communication of this Note, the President 
©f the United States publiihcd, on tin, »d of Novembtr, a Pro¬ 
clamation, announcing the revocation of the D 'frees of Betlin and 
Milan, and declaring, that in ctinfequcnce thcreol all the rcftric- 
tions impofed by the Aft of the xft of May ftiould ceafe, in regard 
to France and her dependencies. 

The Department of the Treafury on the fame day addrefled a 
Circular to all the officer*? of the American ctift(/m9, directing them 
to admit into the poits and waters of the ITiiitcd States French 
armed vcflels, and ordering them to appl>, reckoning fiom the 
ad of February next, to Rngli/b fli'p*, of all deferiptiuns, and 
to merchandize proceeding from the growth, maimfafturc, and 
cbmmcrce of England, and her dependencies, the law proliibiting 
all commercial relations, provided that at the fatd period the revo¬ 
cation of the Enghfh Orders in Council, and r>f all adls invafive of 
the neutrality of the I'liitcd States, fliall not liav« been announced 
by the Department of the Trcalury. 

In confequence of tlie gfivernment of the IT'nited States having 
thus engaged to caufe their iiglita to be refpefted. Ills Maie/lv 
dircfts, that all caufes pending in the Council of Piize», vonc<uiii- 
ing prizes made of ^inicruan vcflcK, dating from th«. ill of 
No’oember, and fuch as lhall from henceforth be bi ought in, are 
not to be adiudged according to the principles of the Decrees of 
Berlin and Milan, but that they are to remain fufpciidcd, the 
vcflels taken or feized before being only uiidei* fequeftration, and 
the rights of the proprietors being referved to them till the zd of 
February next, the period v?hen the United States, having per¬ 
formed their engagement of caxifmg their rights to be refpefted, 
the captures are to be declaicd by the Council to be null and 
void, and the American veffels reftored with their cargoes to their 
owner*. Accept, &c. 

(Signed) De Due de MASSA, 

(A true Copy.) 

•Rie Minifter for Foreign Affa^irt, ^ 

fSigned) JLe Due de Bassako, 
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Tranftated from the French, 

Paris, the ai^th D^cemher i 9 io» 
COPY of a Letter addrcfled by his Excellency the Minifter 
of Finances to the Count de Counfellor of State, 

Director General of Cultoms. 

Mopfieur the County 

ON the 5th of Augtfl laft the Miniller of Foreign AfTairs wrote 
to Mr, yirmfrang, the Minilier Plenipotentiary of America, that 
the Decrees of Berlin and Milan were revoked, and that from the 
I ft of November they would ceafe to poftefs their efteft, it being 
however well underftood, that in confequcnce of this declaration 
the Engli/h ftiould revoke their Orders in Council, and ftioiild 
renounce thofe new principles of blockade which they have wifhed 
to eftahlilh, or elfe that the United States, confuimably to the 
A6t communicated, ftiould caufe their rights to be rcfpcd;cd by 
the Engiyh. 

Upon the communication of tliis Note, the Preftdent of tlie 
United States iftued, on the 2d of Hovcmler, a Proclamation, 
announcing the revocation, reckoning from the ift of November, 
of the Decrees of Berlin and Milan, and declaring, that in con* 
fequence thereof all the reftri£lions impofed by the Aft of the 
I ft of May ftiould ceafe, with refpoft to France and her depen¬ 
dencies. 

On the fame day the Department of the Trtafiiry addrefted a 
Cucular to the agent of the cuftoras, ordering them to admit into 
the ports and waters of the United States French armed veflels, 
and enjoining tlicm to apply, reckoning from the 2d of February 
next, the Law *of the ift of May 1809, prohibiting of aU commercial 
relations to Englifb fhips of all defcriptions, as well as to the 
merchandize of the growth, commerce, and maimfafture of 
England, and her dependencies. 

His Majcfty having in thefe two Afts feen the indication of the 
meafures which the Americans are about to take, from the 2d of 
February next, to caufe their rights to be refpefted, has com* 
manded me to lignify to yoy, that the Decrees of Berlin anS 
Milan are not to be applied to any American veftel that ftiall have 
entered into our ports fince the ift of November, or that may 
henceforwards, and that fuch as liave been iequeftrated as having 
afted in contravention to the Decrees fball be the objeft of a 
fpecial report. 

[ha] 


On 
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On the 2d February I {hall communicate to you the intentioiia 
of the Emperor upon the definitive ftep to be adopted to dif- 
tin^iih and favour Amrtcan navigation. 

1 have the honour, Stc. 

(Signed) Ee Due de GARTO 

(A true Copy.) 

By authorization of the minifter, in his abfence, 
the chief of the Divifion of Confulate, 

(L. S.) (Signed) D Hermako. 

(A true Copy ) 

(Signed) J. Barlow 


COPY. 

THE underfigned Chargd d’Affeircs of the United States of 
America has the honour to tranfmit to Lord Cqfllereagh authentic 
copies of a Decree, purporting to be paiTed by the Emperor of the 
French, on the aSth day of Apnl i8ii, of a letter addreifed by 
the French Minifter of Finances to the Dire6lor General of the 
Cuftoms, on the 25th day of December 1810; and of another 
letter of the fame date, from the French Minilter of Juftice to tlie 
Prcfident of the Council of Prizes. 

As thefe afls explicitly recognize the revocation of the Berlin 
and Milan Decrees, in relation to the United States, and diftin£lly 
make this revocation to take eiFe& from the id of November 1810, 
the underfigned cannot but perfuade himfclf that they will, in the 
official and authentic form in which they are now prefented to His 
Britanmc Majefty’s Government, remove all doubts with refpefl 
to revocation m queftion, and joined with all the powerful confi- 
derations of jullice and expediency fo often fuggefted, lead to a 
like repeal of the Brili/h Orders in Council, and thcieby to a 
renewal of that perfe6t amity and unreftridted intercourfe between 
this country and the United States, which the obvious interefls of 
both nations require. 

The underfigned avails himfelf of this opportunity to afTure his 
Lordfhip of his higheft confideration. 

(Signed) JO” RUSSELL. 
t8, Bentinek Strtefg 20 May 1812. 
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Ttanjlatedfrom the French hangnage-^ 

Palace of St, CfauJ^ 2$tliy^r//i8ii. 

NAPOLEON, Emperor of the French, King of Italy, Pro- 
teiStor of the Confederation of the Rhine, Mediator of the 
Snuifs Confederation. 

ON the report of our Minifter for Foreign Relations. 

Seeing the law of the ad March 1811, by which the Congrefs 
of the United States ordered the execution of the previfions of 
the Non-intcrcourfe Aft, prohibiting the introduftion into Ame^ 
rtcan ports of Hiips and merchandize of Great JBritain, her colo> 
nies and dependencies : 

Confidering that the faid'law is a meafure in oppofition to the 
arbitrary pretenlions ordained by the Decrees of the Brityh 
Council, and a formal rcfufal to adhere to a fyllem hoRile to the 
independence of neutral powers and their flag. 

We have decreed, and do decree as follows : 

The Berlin and Milan Decrees, from the ill November laft, are 
definitiv<»ly confidered as not having exilled with refpeft to 
American Veffcls. 

(Signed) NAPOLEON. 

By the Emperor, 

The Minifter Secretary of State, 

(Sigpied) The Count Daru. 

(A correft Copy.) 

The Minifter for Foreign Relations, 

'' (Signed) The Duke of Bassano. 

/(A true Copy.; 

(Signed) Joel Barlow. 

(A true Copy.) ^ 

Foreign Office, July 3d, 1812. 

(Signed) William Hamiltok, 

Under Secretary of State, 


. p. 

CONSERVATIVE SENATE. 

SITTING OF MARCH lO. 

THE Sitting opened at noon, in the prefence of his Serene 
Highnefs the Arch ChanceUor of the Empire, His Serene High* 
nefs Uie Prince Fiee-C^nflable was prefent at it. 


Their 
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Their Excellencies the Minifters for Foreign Affairs and War, 
Count Regnauh ih Saint Jean JAugley^ Minifter of State« and 
Count iDttmaSf Counfellor of State, being introduced, his Excel¬ 
lency the Duke of Baffano, Minifter for Foreign Affairs, com¬ 
municated the following report• 

XXPORT OF THE MINISTER FOR FOREIGN AFFAIRS TO 1118 MAJESTY 

THE EMFEROR AND KINO. 

** Sire,-~Thc maritime rights of neutrals, as folemnly fixed by 
the treaty of Utrecht, became the common law of nations. Tliis 
law, completely renewed in all fubfequent treaties, has confe- 
crated the principles which I am going to (late. 

" The flag covers the merchandize. Enemy goods, under a 
neutral flag, are neutral; as neutral property, under an enemy’s 
flag, is confidered as belonging to an enemy. 

Contraband articles are the only property which a neutral 
flag does not cover ; and arms and warlike ftores alone are con¬ 
traband. 

** All vifiting of a neutral veffel by an armed /hip can be made 
by a fmall number of men only, the armed Ihip keeping without 
cannon (hot. 

“ Every neutral fliip may trade from an enemy’s port to .an 
enemy’s port, and from an enemy’s port to a neutral one. 

** The only ports excepted are thofe really blockaded: and ports 
really blockaded are thofe invefted, befieged, likely to be taken, 
and into which a merchantman could not enter without danger. 

** Such are the obligations of belligerents towards neutral 
powers ; fuch are the reciprocal rights of either party ; fuch are 
the maxims coufecrated by thofe treaties which form the public 
law of nations. Frequently has England dared to attempt fub- 
ftituting in their place arbitrary and tyrannical regulations. Her 
unjuft pretenfions were repelled by all Governments, fenlible to 
the voice of honour, and the interefts of their fubjedis. She 
conilantly found herfelf foirced to acknowledge in her treaties the 
principles ftie wiflied to deftroy ; and when the peace of Amiens 
was violated, the maritime legiflation ftill remained upon its ancient 
bafis. . t 

« By a feries of events the Englifla marine became more nu¬ 
merous than all the forces of the other maritime powers. England 
then thought the moment wat arrived when, having nothing to 
ftar^ (he^inight dare to do every thing: Ihe immediately relblved 
to fubj^ the navigatloft pf fill fOfW to the Amte lews He thofe of 
Ihe Tl^^nw. 


« It 
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** It was in 1806 (he began the execution of that fyfteni, which 
tended to bend the common law of nations before the Orders of 
Council, and the regulations of the London Admiralty. 

“ The declaration of the 16th of JR^ay annihilated by one fingle 
word the rights of all mariliine Uates,—placed under an interdict 
vaft coalls and whole empires. From this moment England no 
longer acknowledged any neutrals upon the feas. 

The Oecrees of 1807 impofed upon every veffcl the ohliga* 
tion of touching at an Engiyb port, whatever her dellination might 
be, to pay a tribute to England^ and fubmit her cargo to the tarifs 
of the cuftoms. 

“ By the declaration of 1806 all navigation had been inter¬ 
dicted to neutrals; by the Decrees of 1807, the power of navi¬ 
gating was rellored to them ; but they could ufe it only for the 
common utility of Rngli/b commerce, in the combinations of its 
interefts and its people. 

The Engll/h Government thus tore off the maik with which 
it had covered its projects,—proclaimed the univerfal dominion of 
the feas,—regarded all nations as its tributaries,—and impofed 
upon the Continent the expenfes of the war which it maintained 
againil it. 

Thefe utihcard-of meafures excited a general indignation 
among the Powefs who preferved the fentiment of their indepen¬ 
dence and their rights : but in London they railed the national 
pride to the highelt pitch ; tliey held out to the Engiyb people a 
future profped, rich in the moll brilliant hopes. Their com¬ 
merce, their indullry, were henceforth, to be without oppoli- 
tion; the produce of the two worlds was to flow into their 
ports—pay i^omage to the maritime and commercial foVereignty 
of England^ by paying tribute,—and afterwards arrive to other 
nations, loi ded with the enormous expences from which EngUfb 
merchandiise alone would be free. 

“ Your Majcity, at a fingle glance, perceived the evils with 
which the Continent was threatened. You inllantly applied the 
remedy. You annihilated by your decrees this pompous, unjufl 
attack upon the independence of every ftate and the rights of all 
Kstions. • • * 

•' The Eerlin decree anfwered the declaration of 1806. The 
blockade of the Brityb 1 (lands was oppofed to the imag^ary 
blockade eftabliihed by England* The Milan decree anfwered the 
orders of 1807 : it declared denaiionali/e every neutral that 

fubmiited to EngVifli legytad^m, either by touching at a JBtktfh portp 

[h 4] ^ or 
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paying tribute to England, and which thus renounced the in¬ 
dependence and rights of his flag. All merchandize proceeding 
either from Briti/h cojnmerce or induftry^ was blockaded in the 
Britannic : the continental fyftcm baniflied them from the 

continent. 

Never did any a& of reprifals attain its obje^ in a more 
prompts certain, and vifitorious manner. The Berlin and Milan 
decrees turned againlt England the arms ihc had directed againll 
univerfal commerce. That fource of commercial profperity which 
fine believed fo abundant, became a fource of calamities to Britifl} 
commerce : in place of thofs tributes v'liich were to have en¬ 
riched the treafury, her credit was deteriorated, hurling the for¬ 
tune of the ftate and that of individuals. 

*f As fcjon as your Majefty’s decrees appeared, all the C.oi|’ 
tinent forefaw that ludl would be their refult if they received fuU 
execution ; but, however accuftomed to Europe was to fee fuccefs 
crown your eiiterprizcs, (he could fcarcely conceive by what new 
prodigies your Majefty would realize the great deiigns which have 
been fo rapidly accompli(hcd. Your Majefty armed yourfelf with 
all your power : nothing could divert you from your intention ; Hol¬ 
land, the Hanfeatic towns, the coafts that unite the Zuyderveee to 
the Baltic fca, were united to France, and fubjc6led to the fame 
adminiftration and fame regulations,—the immediate and inevitable 
eonfequence of the legiflation of the F.vgli/b Government. No 
kind of confideratioiis could balance in the mind of your Majefty 
the firft intereft of your Empire. 

•* You did not long wait to reap the advantages of this im¬ 
portant refolution. In fftem months, that is to fay, Jince the Se- 
natus Confuhum of reunion, your Moj^y's decrees have weighed with 
all their force upon England. She flattered herfelf with invading 
the commerce of the entire world ; and her commerce, become a 
fpeculation, does nothing but by means of 20,oc>o licences, de¬ 
livered each year Forced to obey the law of necefllty, fhe thus 
renounces her a6t of navigation, the principal foundation of hey 
power. She pretended to the univerfal dominion of the feas ; and 
navigation is intcrdi<^cd,—her vcffels fhut out from all the conti¬ 
nental ports. She wiflied to enrich her treafury by the tributes 
which Europe would piiy ; and Europe has not only b^eed itfelf 
from her unjuft pretentions, but alfo from the tributes it would 
have paid her induftry ; her manufacturing towns are become de- 
ferts ; dtftrefs Has fucceeded a profperity hitherto increating j ^ 
alarming difappeat'ance of money, and the abfplute want of em¬ 
ployment. 
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ployment, dafly difturb the public tranquillity. Such have been 
to England the confequcnces of thefe imprudent attempts. She al¬ 
ready perceives^ and can daily more and more difcover, that there 
is no falvation for her, but in a return to juftice, and to the prin¬ 
ciple of the rights of nations $ and that Ihe can only participate 
in the benefit of the neutrality of ports, inafmuch as fiie allows 
neutrals to benefit by the neutrality of their flag. But till the Britj/h 
Orders of Council are refeinded^ and the principles of the treaty of 
Utrecht towards neutrals are again in f^ull vigour, the Berlin and 
Milan Decrees mtill remain agaitfl thofe powers who allow their flag 
to be denationalijedm The ports of the Continent Jhall not be open either 
to denationalifedflagst or Britijb merchantR^e 

''•It mull not be diflembled, that to maintain in full vigour this 
grand fyliem, it will be neceflary that your Majefty employ all the 
powerful means which belong to your empire; and find in your 
fubjedls that afliflance which you have never yet in vain demanded 
of them. It is neeffary that all the difpofable French forces Jhould 
march to whatever places where .the EngK/h or denationalijed flags 
attempt to land. A fpccial army, charged exclufively with guards 
Ltg our vafi extent of coails, our maritime arfenals, and triple 
range of fortreffea which cover our frontiers, will anfwer to your 
Majefty for the fafety of the territory confided to their valour and 
fidelity. You will fend to their fortunate deftiny thofe brave men 
accuftomed to fight and to conquer under the eyes of your Majefty, 
—to defend the political rights and exterior fafety of the empire. 
The depots even of the corps will not be turned from the ufeful 
dcftiiiatioii of fupporting your active armies. The forces of your 
Majefty will thus always be maintained upon the moft formidable 
footing, and the French territory protected by an eflablifliment 
which intereft dictates ; the policy and dignity pf the empire will 
be placed in fuch a fituation, as to entitle it more than ever to 
deferve the title of inyiolable and facred. 

" For a coniiderable time the Englifb Government has pro¬ 
claimed everlaftiog war,—a frightful projc£b, which the wildeft 
ambition could never really have intended, and which prefump- 
tUQUB boafting alone allowed efcape ; a frightful projedt, wlii^h 
nevertbeleA* will be realized, if France is but to expedt engage-,. 
ments without guarantee,—pf uncertain duration, and more dif-^ 
aftrouB than war itfelf. 

" Peace, Sire, which in the piidlt of your immenfe power has 
been fo often offered to your enemies, will crown your glorious 
woiks, if England, baniflied from the Continent \vith perfeverance. 
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«ad feparatcd from all the ftates whofe iadependence (he I^aa 
violatedj confents to return to thofe principles upon which £u- 
rtpean fociety it founded, -—acknowledges the JLaw of nations .-tp 
and refpe£ts the facred rights confecrated by the treaty of Utrecht. 

"In the me:m time the French nation muft remain armed; 
honour commands it; the interelt. the rights, the independence of 
the people, engaged in the fame caufe. demand it; and an oracle 
itill more certain, often delivered even from the mouth of your 
Majefty, conftitutes it an imperious and facred law.” 


Q- 


At the Court at Carlton Houfst the 23d of June 1812, 

Prefent, 

His Royal Highnefs the Prince Regent in Council. 


WHEREAS His Royal Highnefs the Prince Regent was 
pleafed to declare in the name and on the behalf of His Majefly on 
the 21 ft day of April 1812, " That if at any time hereafter., the 
Berlin and Milan Decrees fhall, by fome authentic ahl of the 
French Government publicly promulgated, be abfolutely and 
■unconditionally repealed, then and from thenceforth the Order in 
Council of the 7th of January 1807, and the Order in Council 
of the 26th of April 1809, lhall without further order be, and the 
fame are hereby declared from thenceforth to be wholly and 
abfolutely revoked.** 

And whereas the Charge des Affaires of the United States of 
America refident at this Court, did, on the 7,0th day of May Iqf^ 
tranfmit to Lord Vifeount Cqfllereagh, one of His Majefty*s Prin¬ 
cipal Secretaries of State, a copy of a certain inftrument, then for 
the firft time communicated to this Court, purporting to be a 
decree paffed by the Government of France on the 28th day of 
April i8i 1, by which the Decrees of Berlin and Milan are declared 
to be definitively no longer in force in regard to American Veffels. 

And whereas His Royal Highnefs the Prince Regent, although 
ha cannot conlider the tenor of the fiaid inftrument ae faAsfying the 
conditions fet forth in the laid Orders of the 21ft AprU laft, upon 
which the faid Orders were to ceafe and determine, is neverthelefs 
difpofed, on his part, to take fuch meafures as may tend to re* 
fflahR/b the intereourje heteveen neutral and belligerent nations upon 
its accuftomed principles: 


Hia 
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' Hii Royal Highnefs the Prince Regent, in the name and oa 
the behalf of His Majefty, is therefore pleafed, by- and with the 
advice of His Majefty’s Privy Council, to order and declare, and 
it is hereby ordered and declared. That the Order in Council, 
bearing date the 7th day of January ibo7, and the Order in 
Council, beariflg date the 26th day of jfpril 1S09, revoked, 
far as may regard Ameruan vefTels and their cargoes, being Atne-. 
rican property, from the ift day of Augufi next. 

But whereas by certain a^ of the Government of the United 
States of America^ all Briti/h armed vellels are excluded from the 
harbours and waters of the faid United States, the armed Veflels 
of France being permitted to enter therein, and the commercial 
intcrcourfe between Great Britain and the faid United States being 
interdidled, the commercial intercourfe between France and the 
faid United States having been reitored. His Royal Highnefs the 
Prince Regent is pleafed hereby further to declare, in the name 
and on the behalf of His Majcity, That if the Government of the 
faid United States (hall not, as foun as may be after this Order 
(hall have been duly notified by His Majefty's Minifter in America 
to the faid Government, revoke or caufe to be revoked the faid 
acts, this prefent Order (hall, in that cafe, after due notice (ignified 
by His Majefty’s Minifter in America to the faid Government, be 
thenceforth null and of no effeCt. 

It is further ordered and declared, That all American VeflTels 
and the|^ cargoes, being American property, that (hall have been 
captured fubfequently to the loth day of May laft, for a breach 
of the aforefaid Orders in Council alone, and which (hall not have 
been actually condemned before the date of this Order, and that 
all (hips and clirgoes as aforefaid, that (hall henceforth be captured 
under the faid Orders, prior to the ift day of next, (hall 

not be proceeded againft to condemnation till further orders, but 
(hall, in the event of this Order not becoming null and of no 
effect in the cafe aforefaid, he forthwith liberated and reared, fub- 
je£t to fuch rcafonable expences on the part of the captors as (hall 
have been juftly incurred. 

Provided, that nothing in this Order contained, refpeaing t^ 
revocation of the Ofders herein mentioned, (hall. be taken to 
revive wholly or in part the Orders in Council of the x xth of 
November 1807* pr any Order not herein mentioned, or to 
deprive parties of ntay lu|pd remedy to which they may be entitled 
y pd*T the Order in ^he sift of April iSis. 

. His 
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His Royal Highnefs the Prince Regent is hereby picafed 
further to declare, in the name and on tlie behalf of HiaMajefty, 
that nothing in this prefent Order contained (hall be underftood 
to jireclude His Royal Highnefs the Prince Rdgeot, if ctreum- 
Ranees (hall fo require, from reftoring, after reafonable notice, the 
Orders of the 7th of January 1807 and 26th of v^r.’ ’ 1809, or 
any part thereof, to their full effedl, or from taking fuch other 
meafures of retaliation againft the enemy as may appear to His 
Royal Highnefs to be juft and neceiTary. 

And tlic Right Honourable the JLords Commillioners of His 
Majefty’s Treafujfy, His Majefty’s Principal Secretaries of Stale, 
the Lords Commiffioners of the Admiralty, and the Judge of the 
High Court of Admiralty, and the Judges of the Courts of Vice 
Admiralty, are to take the neceftary meafures herein as to them 
may refpe£lively appertain. 

JAs. EULLER. 


R. 

Ruffell to the Duke of Bqffano* 

Sir, Parisf 1 ith JHay 1811. 

I HAVE the honour to prefent to your Excellency a lift of the 
American veffels which, according to the information I have ob¬ 
tained, Have been captured by French privateers (ince tl e ift of 
Ifonjemher laft, and brought into the ports of France. All pro¬ 
ceedings in relation to thefe veflels have been fufpended in the 
council of prizes, with the fame view, no doubt, as the proceed¬ 
ings in the cuftom-houfe had been deferred with regard to thofe 
which had arrived voluntarily. The friendly admilfion of the 
latter encourages me to hope that fuch' of the former at leaft as 
were bound to French ports, or to the ports of the allies of 
France^ or to the XJmtcd States, efpecially thofe in ballaft, will be 
immediately releafed, and that orders will be given to bring on 
the trials of the remainder, (hould fuch a courfe be judged indif* 
penfable, without any unnecelTury delay. 

The mcafure for which I now afk^ being in perfect accoid with 
the friendly fentiments which prevail between the twp countries, 
I perfuade myfelf will obtain the early alTent of his Majefty. 

1 pray your excellency to ac<%pt the aflurances of my higheft 

coniideration. ^ . 

(Signed) JONATHAN RUSSELL. * 
The Duke of Saffano, &c, &Cf 
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S. 

Mr, Rttffeil to the Secretary of State. 

Sir» Parut 9tb of Jufie iSli. 

THE cafe of die N^ew Orleans packet having apparently exciti^ 
considerable intereft^ it may not.be unacceptable to you to receive 
a more particular account of it than 1 have hitheeto tranfmitted. 

This veflel, ovmed by Mr. silexander Ruden, of Mew Torh^ left 
that place on the 25th of July^ with a clearance for Lijbon^ but 
actually deAinedfor O'dtredtar, Her cargo, lakewife the property 
of Mr, Ruden, eonfifted of 207 whole tierces and 31 half tierces 
of rice, 530 bags of Surinam cocoa, 10 hogflieads of tobacco, 
6 tierces of hams, 50 barrels of pork, 60 barrels of beef, 200 bar.> 
rels of flour, 30 tierces of beans, and 64 :^kin8 of butter. On 
her pafTage to Gibraltar She was boarded by an Engli/h frigate 
amd an Engli/b fehooner, and after a Short detentiofi allowed to 
proceed. On arriviiig at Gibraltar' 26th of Mr. Mun- 

roe, the fupercargo, proceeded to fell the cargo, and actually dif- 
pofed of the flour, the beans, and the butter, when about the 
20th of September a packet arrived there from England, bringing 
' newfpapers containing the publication of the letter from the duke 
of Cadore of the 5 th of Aagujl. On the receipt of this intelli¬ 
gence Mr. Munroe immediately fufpended his falcs, and after 
having confulted with Mr. Haehley, the American Conful at 
Cadi^, he determined to proceed with tlic remainder of his cargo 
to Bourdeaux. He remained however at Gibraltar until ^c 2ad 
of OSober, that he might not arrive in France before thr ift of 
November, the day on which the Berlin and Milan decrees were 
to ceafe to operate. He arrived in the Garonne on the 14th of 
Movember, but -by reafon of his quarantine did not reach Bour^ 
dranx before the 3d of December. On the yth of this month the 
direiSor of the cuftoms there feized the New Orleans Packet and 
her cargo under t'he Milan decrees of the 23d November and 17th 
December 1 Soy, exprefaly fet forth, for having come from an 
Engiyb port, and for having been vifited by an Enghfb veflel of 
war. Thefe fafls having been Hated to me by Mr. Munroe, and by 
Mr. Meyer, the American Vice Conful at Bottrdeaux, and the |Mnn« 
ci^ial that «»f the fc'zmre undbr the Milan decrees, bring 

eftsddifhed by ihsiproces verbal put into my hands hj TAx. Martinip 
wne oflhe configuees of the cargo, I conceived it to be my duty 
not te fiifFer the tranfadtion to pafs unnoticed, and thereby permit 
it to grow into a violation of the engagements of this .gavemment. 
While I was confidering the inofl preper mode of bringing the 
icondu^ of the cuftom-houfe officer at ^he port under the eyes of 

his * 
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Im fxtperiorft, I learnt the arrival of the JE^x at UOrUxt* 
From the time at which firigate was reported to have left the 
United States, 1 'had no doubt that die had brought the procla- 
aiation of the Prefident^ announcing the revocation of the very 
decrees under which this precipitate feiaure had. been made. 1 
'Could but thinks therefore, that it was important to afford to this 
govemmrat an opportunity of difavowing the condufl of its of- 
■deer, fo incompatible with the engagements on wliich the Prefident 
had in all probability repofed with confidence, in feafon to fhew 
that this confidence had not been miftimed or mifplaced. To have 
waited for the receipt of the proclamation,' in order to make ufe 
of it for the liberation of the New Orleans packet, appeared to 
me a prepofterous and unworthy courfe of proceeding, and to be 
uothingbetter than abfurdly and bafely employing the declaration 
of the Prefident that the Berlin and Milan decrees had Been 
revoked, as the means of obtaining their revocation. I believed it 
became me to take higher ground, and, without confining myfelf 
to the mode beft calculated to recover the property, to purfue 
that which the dignity of the American government required. 

A criiis, in my opinion, prefented itfelf, which was to decide 
whether the French edifts were retracted as a preliminary to the 
execution of our law, or whether by the non-performance of one 
party and prompt performance of the other, the order in which 
thefe meafurcs ought to Hand was to be reverfed, and the jtlme-‘ 
riean government fhufHed into the lead, where national honour 
and the law required it to follow. Uncertain what would be the 
oonduff of this government, but clear what it ought to be, I 
thought it politic to prefent briefly the honeft confirmation of the 
terms in wlikdi the revocation of the decrees was communicated 
on the 5th of that the conditions might not be tortured 

into a pretext for continuing them. 1 believed this to be the 
more neceflary, as no occafion hillierto occurred for offering fuck 
an interpretatton. 1 likewife fiuppofed it to be defirablc to take 
Itxrni th« government, by a concife ftatement of fafls, the power 
•of imputing iieglefl to the Umted States, in performing the aft 
'required of them, for the purpofe of finding in this negleft a 
'for again executing thb decrees. Thefe were my views^in 
'writttfg promptly and frankly on the occafion. j- * 

So acceptable indeed did F fuqppofc it would be to the foeliqgs 
irf "the jtmerican goverettwot, -to obtain at leafl an expkmation of 
mn aB afien^fy proving -the continued deration afi .tko \deereesm 
previous 'to commitaioatsfig tbe proclaoMtioia of the Prefident, 

4 A'amnaHHiciag 
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announcing their revocation, that, although t repaived thid pro*- 
clarnation on the 13 th of December, I deferred the communi¬ 
cation of it to the Duke of Cadore until the 17th of that month ; 
nor /hould 1 then have communicated it, had not an interview with 
him, on the 15th, led me to b^eve that much time might be 
necelTary to procure official reports from the cuftom«houfe relative 
to the feizure in quelHon, and that until thefe reports were re¬ 
ceived^ it: would be impoffible formally to explain or corre£l: this 
proceeding. When, however, I declined, uninftrufted as I was, 
incurring the refponfibility of this protra^ed delayj and decided 
,on communicating the proclamation before a fatisfa&ory expla¬ 
nation was received, I took care to gfuard againlt any mifconftruc- 
tion, by explicitly declaring at the outfet, that tikis proclamation 
" had been iflued alone on Uie ground that the revocation of the 
Berlin and Milan decrees did not depend on any condition pre<- 
vioufly to be performed by the United States.” 

The cuilom-houfe officers at Bourdeaux commenced unlading 
the iWw Orleans packet on the loth of December, and completed 
this work on the 30th of that month, as appears by their proems 
verbal of thofe dates. That of the 20th exprefsly declares, that the 
confifcation of this property was to be purfued before the Impe¬ 
rial Council of Prizes at Paris, according to the decrees of the 
23d November and 17th of December 1807, or, in other words, the 
decrees of Milan. The decree of the 23d of March, or the 
Rambouillet decree, is alfo mentioned ; but as I wrote mwnote of 
the 10th of December with a view only to the letter of the Duke 
of Cadore, announcing the revocation of the Berlin and Milan 
decrees, and as the proces verbal of the 5th appears to waive the 
applications of the Ramboudlet decree as unneceffas^, 1 took no 
notice o-f it. ^ 

On Monday the 17th of December my remonilrance was fub- 
mitted to a council of commerce, and referred by it to the direflor 
general of Uie cuftoms for his report. From this time, all further 
proceedings againft the Nevu Orleasis packet were fufpended. The 
papers were not tranfmitted to the council of prizes, nor a profe- 
cution iuftituted before that tribunal ioi the confifcation of the 
property, as was profelTetf^y the inttfotioa of the officers concerned . 
in the feizure. This profectftiosi was not only abandoned, b«M oa 
the 9th of January the veflel and cargo were placed at the difpo« 
fition of the coofignees, on giving bond to >pay riie eftiaiated 
amount, fhould it <feffiiitively be fo decided. Nothing is aoiff 
wanting to'complete the liberation of the New Orkans packet and 
her cargo but the cancelling of this bond.' 


It 
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ft tJuit dse tetli <k|~ 

complianed:^ be&jro it faa 4 
ttUMnieii M<or uiie<|tiliN>«iMy 

pro|M!rt|r fnab.l;]^ leisun^^S^^ 

wfai^4|lf -Vi^tedt but, by prociuni^.ffca .aiStdiffioA 

it iq.'WfifuatkKi'mcMrc &vu.urable thauef tliat ntmiy cither Teil^a 
and dittgoefr, which coniiniied to 'be * l^bd'^ n^oH 0 >^nu^^ 

by the faipeniion of all proceedingt with regard to theite. 

I have the h^pwr to $c6. See, 

(S^ned) JONA. RUSSELL. 
Hon. Secretary of the United States, 

P.S. July the 5th .-—1 liave the fati8fa6l:ion to announce to yoti, 
iliat fince writing the above, an order has been given to cancel the 
bond, and a letter juft received from the commercial agent of the 
United States at JSourdeaux, infonns me that it is a^ually can* 
•elled. 


T. 

^ Afr, Rujl^di to Mr-Pintkney, 

Sir, . Paris t X>feemker-t% i8zo* 

AS oqChmg has tranfpired here of fiifikdent importance to be 
communii^ed by a fpecial mefienger,.. ind as no USu pdrate con* 
veyunce has hitherto preleOiled itfelf till now, .to adbspw^ge the 
receipt of your letters under dates of the yth .nndaSthof Qaober % 
no event withig^,j^ji!^;^ledge hsw either before or ftnte 

the ift of iVsumiiihlf* to vary ^be conftrudlion given by os to the^ 
very politive aa^ pffi|Cire aiforgifMpes of the £^*^0: of , Oaders on 
the 5th of .,d^g^^|3d|ij|twe jfo, the revocation of-fthe. Psrim and 
Milan decrees. have h^ entfcuted^ foe 

an enUre month on any v^ejl Mietiyiafs dmpng.tliat. tune e^stny; oC. 
th^,por^. of may, ,whfe^ (SBIpiige^tiBd, the term.,ip which 

t^^ fevo9||(0g.je^ 

bp^StaiM.lQ'4|peitshB.».c thil, 

kom yhatnoa^ 

catiftghoe of_ ao.edi^: 

.ont^of e* 

uduchr the ^ocatioii Of !|ie ww. 

‘ gSentisl to render it permanent, is ansuouily expe^fted. And it 

r^.s. C » 3 
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■iTAnMnUjto bfe wiitied tlat Eig^hndyhf 

bic fanner profeffioaa, imj iave tbe Ut^«d StuUt fidWT^bnaMef- 
Ikf nf reforting'to the a Mai fa n t iHiw;h iMw^ttfiwly«d lr<(a^ toa A da i b 
I need opt faggeft to youtbe impottaaee of tnuf^Ubigbilfear, 
at eatif at poffible, a«j kdormation o£ » dsMblcddriaradidlr tilddh 
yon may poffefii rehtive to tide fubje£k» aa an kaj^atieoeekalMady 
betrayed bere to leant tbat eoc or tbe other of Urn eoaditiaitaliot 
been performed. 

1 am, Sff, wttb great tefpe6t« 

Your faithful fervant, 

(Signed) JC^A. RU3SEX.I.. 

Hit Exedileiiey WVTum Pincituy, &e. 


V- 

iWTr. RuffeU to the Secretary of State. 

Sir* Paris, 8th J/oy iSil. 

I HAD tho 'honour to addrefs to you on the 6th inft. hy 
various ports* feverai copies of the note of the Duke of Baffaao 
to me on the 4th* containing a lift of the velTels, admiffion 
of whofe cnrgoes had been authorifed by the Emperor. 

This lift cOmpriaes all the Jtmeruan vefiela which haObanrived, 
without capture in the ports of Franet tat the kingdom tif Itafy, 
ftaee tlw firft of Nomemher, and which Imd Bot already beea admit¬ 
ted, exeeptiug the fOhooner Ffiene^aip. 

Tlte papers of the Ffisns^^ had been miflaid the cuftomi- 
houfe, and no report of her cafe made to the Empmor. 

As the Nem Orkaas packet and her cargo Inid been given up on 
homd in Jaaamy laft, there can be no longer any queftion with 
regard to dieir tt^dfllon % but to itekd yudr liberation eompletr, 
the bond ihoutd be cataOe^d. 

AU the veftels aieatiooed' ill the lift, eameptiag the Grace Atm 
Ojpeemh had come d»e6k lirqm die l/iwted Sietes, wilhiKit hav^ 
ddbeor fiibatitted to any knotrn aAt yrldcb ooidd ^ve fubjefttfe^ 
them to the operatims of the BerSmasA AlNiam dmmacs^badllMlb* 
decreet coatmaed-m feme. ^ 

The Gram Am Grem ftofpeil HMblPd. hfthqr 

days there, ^aad tin ptdiOHtiduig tbancoto Jce rth etfd 

'%lf an refiel of trinr. Tfe cqpiiuitof the Gngae-Ala^^r 

wkh a ftw of bh peojphb mti t^on tm» Brii^ creie^ 
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tiMiN «a4 «aaied bier into 

Tkm r»fMwi --q> i i M t w 4 lUi negptum <4 vefl^ 

Or4«r^ ta CosiMMil»t atad m ex«nipt|^p ^ 
^wnitioa of Fmr*i'd«ej(tea pjio£it&^y 
in tb»tB or^ro, |io Ube^fe made m merit of di|« 

IWfiijiif gpmtemmeat nme of eaemica^ to be trepfted 9 §,^ 

pri&monof war. 

His vcflel WM lU>ereted in D^ttmiert and bis cargo the beginning 
of Jtpril laft I and there is tome difficulty in precifely afcertaimng 
whether this liberation was predicated on general verocation 
of the JBttIm and Milan decrees, or on a fpeciai exemption firom 
them, owing to the particular circumftancesof the oafe. 

It is Cbmewhat lingular this Teflel was placed on the lift of the 
4 tli iaft. when Ihe had been liberated mid her cargo admitted to 
long before. 

It may not be improper to remark, thwt ns Ameruan 
captured Jince the ifi of Koveveher» has yss hem ttlee^ed or htfd 4 
trtal. 

Thefe are the explanations which belong to the meafure I had 
the honour to communicate to yon on the iSth inftant, and may 
afford fotne ^ftance in forming a juft appreciation of its extend 
and chara^r^ 

^ hare the honour to be. Sir, 

I With great confideratton and re%e£^^ 

1 X^ur moft fatthfol and affisrqd fisrrant, 

' (Stgoedf fONA. RU^ELXo 

S# r - 


t 


u. 


ADMIRALTY PRIZE COURT. 

APPEARED perfonaHy Jamdhem RuffeUy of Aendneh $ireil% 
Manchor Pjornw, Chargd des Affidres vA Uie Government of the 
Phited States of America at the Codrt of His j^ritannie Majr^y^ 
ymd made oath, that he was refidenc at Paris from the ift of Mi« 
lotattBet iSioto themottth of S^ftemher i8ix, in the lame capad^ 
pt the Court of Ftvfsteei and that he verily believes, that owing 

or emgo tshs condtma^ for h Yiola* 

tHifott'lfoa bean^d^^hted 

dddhe tlWli'fo^'iicoa. 

« . duphatioa tOvtU not have takenrphiee wfthoot infontiatlisn thereof 

“ C * * 3 h*Miog 
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reached him: Aod the deponent further faich> that leveral 
cafes came to his knowledge, in which reftitution had been decreed 
to the claimants, although the veifels feized would have been liable 
to condemnation under the faid Berlin or Milan Decrees had they 
continued to be put into execution : And the deponent further 
faith, that he has been officially informed by the American Mi- 
nifter refident at Paris, that from the faid month of Seftemher i8i i 
to the zd day of the month of March 1812, no condemnation 
under the faid Berlin or Milan Decrees had taken place, and that 
there had not been a iingle inftance of their application to an 
American veffel or cargo fince tlie month of September 1811, 
though many inflances had occurred to which they mull have 
been applied had they been in vigour; but that many American 
velTels and cargoes had been rellored to the lawful owners thereof, 
which would have violated the faid Decrees had they been in 
force: And the deponent further faith, lie hath no doubt but 
more fpecific information as to cafes reftored in t!ie French Courts 
of Prize might be procured from the records of the faid proceed¬ 
ings : And the deponent further faith, that the exhibits hereto 
annexed marked {a.) and (b.) are two letters which he has re¬ 
ceived, viz. the former on or about the 7th day of Febrttary laft, 
and the latter the end of March lall, from Joel BaAonv Efquirc, 
the Minilier Plenipotentiary of the Government cu' he United 
Stales of America at the Court of France, and arc, asvhe doth 
verily and in his confcience believe, true and genuine; Und that 
the name and fubfeription of J. Barlow, fet «nd fubferibq i to the 
f^d letters, are of the proper hand-writing and fubfc; iption of 
the faid J. Barlow Efquire. 

JON.'RUSSELL. 

2 7til July 1812.— —The faid Jonathan 
Bu/fell wm duly fworii to the truth 
of this affidavit, 

Before me, 

S. Lushingtow Surw. 

Prefent, George Jennkr, Not. Pub. 


(A.) 

Detf Sir, Paris, 29 th January i8i3. 

THE Ihip Acaflus, Captain Cottle, from Norfolk, bound to 
YonninyeH with tobacco^ had beea boarded by ao Engli/b frigate, 

and 



APPENDIX 


and was taken by a French privateer, and brought into Fecampc 
for the fa£k of having been fo boarded. This was in Nuwmhet 
laft. On the ad of December I ilated the fads to the Duke of 
Bc^m^ and in a few days after the (hip and cargo were ordered 
by the Emperor to be reftored to the owners, on condition that 
fhe had not violated the French navigation laws, wliich latter 
quedion was fent to the Council of Prizes to determine. The 
Council determined that no fucii vioLttion had taken place, and 
the fhip and cargo were dehnitively redored to Captain Cottle, 
To the above fad I can add, that fincc my rcfideuce here feveral 
American veflcls with cargoes have arriyjsd, and been admitted in 
the ports of France^ after having touched in Fn^laad, the fa£l 
being declared; and there is no inftance witl^ that period 
of a vcfTel, in either of the cafes of the Berlin and Milan Decrees, 
being detained or morefted by the French Government. 

With great refped and frriendfliip. 

Your obedient fervant, 

J. BARLOW. 

I, the underfigned Charge d’Affaires of the United States of 
America, near His Britannic jMajefty, do hereby certify, that the 
name and lignaturc “ J, Barlow,’* fubferibed to the foregoing 
letter, is proper hand-writing and figuature of Joel Barlow, 
Miniftiy^lenipotentiary of the faid United States at Paris, and 
entitled to full faith and credit. 

I JON. RUSSELL. 

JdondVrablc Mr. RuJfelL 


{».) 

Dear Sir, Paris, 2d March 1812. 

IT feems, from a varietj^ of documents that I have feen, and 
Umong others the decifion of Sir William Scott in tlie cafe of the 
Ihip Fox, that the Briti/h government requires more proof of the 
effe&ual revocation by the French government of the Berlin and 
Milan Decrees. Though it is not eafy to perceive what purpof* 
fuch additional proof is to anfwer, either for obtaining j nftice or 
for (hewing why it is refufed, yet 1 herewith fend you a few cafes 
in addition to what have already been furnilhed. 

Among thefe, I believe you will find fuch as will touch every 
point that was contemplated in thufe Decree^, to prove them aU 
to have be^ removed. If not, and (till further proof after this 

i 3 3 (hould 
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inould be deemed weceflary, 1 can doiibtlefs furnifb it ; for tb« 
fubje£t is not cxhauftcd, though your patience may be. 

- ift; The fchooner Fly, Jiddams, of and from AVw 'Tovk, loaded 
with cotton, fugar, and coffee, bound to St. Pctetjbur^, tahen by 
an Engiyh cruizer and carried into Cotves, thence releafcd, came 
ihto Havre, declared the fa<^s as above entered, fold her cargo, 
reloaded with French goods, and departed without inoleftation. 

ad. The brig Ann JPFaria, of and from Henv Fork, Hamel 
Campbell mailer, bound to a port in France, loaded with potaih, 
cotton, (laves, put into Falmouth, then came to JMorlaix, entered, 
fold, bought, reloaded, and departed aa above. 

3d, Ship Neptune, Hopkins, bound from London to Charleftonun, 
in ballail, taken, brought into Hieppe, reilored by a Decree of 
the Emperor, and departed again in ballail. 

4th, Ship Marquis de Someruelles, with indigo, fifh, cotton, 
bound to Civita Vecchia, boarded by a JSriti/h frigate, arrived at 
her port, declared the entered, fold, and is now reloading for 
the United States. 

5th, Ship Fhebe, from Boflon to Civila Vecchia, colonial pro¬ 
duce, loaded as above, arrived, cnteretl, fold, and now reloading 
for departure. 

6th, Ship Recovery, of Bq/lon, with pepper, lo^ed, arrived, 
entered as above at the fame place, now felling her cai'^o. 

7th, Brig Star, bound to Naples, with coloiiial produ^*, taken, 
and carried into Foulon, for having touched at Gibraltar, under 
pretence of violation of the Decrees, and reftored by the Ejtnperor, 
on the exprefs ground that the Decrees no longer exifti/'d as ap¬ 
plicable to the United States. 

It would be wroi'ig to alledgc that any of thefo* veiTels were 
protc^ed by fpecial licences. In the iirft place, only three of the 
feven had licences; thole were the Fly, the Phebe, and the 
Rccov.ry. Secondly, it is well known that licences are not and 
never were given as protc£lions again ft the effe£l of thefe Decrees ; 
they have nothing to do with the Hecrecs. The object of the licencca 
given to veifels ®f the United States is diftin6lly defined to be 
m’erely to guard again ft falfe papers and to prove the regularity 
pf the voyage ; they are ufed dnly for colonisd produce, and not 
fit all for the produpe of the United States; and wc fee in every 
inftancei^ that a veftel loaded wholly with produce of the United 
States, or in ballail, is vefpe^led by the government here i at leaft I 
l^no^^itl^s heen Coin every inftance fince my arrival in Septemberh.^ ; 
jsnd. iherp have been, have |kp not lefa thap thirty or forty 

fuck 
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fuch ill. f^ranlfe within that period. But a vefTei loaded 

with colonial produce, and failing mthout fuch a licence, would 
be certainly coOfifcated, whether ilie had violated the fappofed 
Ekoiees dr not. Indeed, the regulation about licences it not 
a maritime regulation, and it has nothing to do with neutral nights t 
It is, ftridtly fpeaking, a relaxation of the French navigation atft 
in favour of fuch particular perfons as obtain them, toenfible fuch 
perfons to bring goods of an crigtn foreign to the United States 
into Frame. 

It is the fame as if a velTel of the United States fhould by a (pecial 
relaxation of the Fnglifh navigation a£b obtain a licence to bring 
Bransl fugars or French wines into Engtand» Such a licence would 
furely not be confidered as a breach on the part of England of our 
neutral rights; neither would it be a breach of fuch rights to con-> 
hfcate our veflels carrying fuch articles into England without a 
licence. Xhc violation of the navigation law either of France or 
England is not a neutral tight, and therefore the pnmilimcnt of 
fuch violation is not a breach of neutral right. 

I have taken the liberty to be thus particular on this head, be- 
eaufe in feveral in (lances, during this difeuflion with the miniltera 
of the Briti/h government, 1 have feen a dlfpolition in them to 
confound with the French Decrees not only this affair of fpecial 
licences, but feveral regulations merely fifcal and tnunicipal, bear- 
ing noi'eSation to neutral rights or to the Decrees in quedion. 

I will terminate this ilatement by repeating the folemn declara¬ 
tion Aat I made to you in my letter of the 30th Januaty ; and 
there tVno impropriety in the repetition, fince a greater length of 
ttime has given a wider fcope to the declaration, that fince my 
arrival in September lall, there has not been a ilngle inllance of the 
application of the Berlin and Milan Decrees to an American veflel 
or cargo, and tliat I have not heard of their having been fa applied 
fince the ill of November iSio, thoagh many inilances have 
occurred within that period in which they mull have been fo ap¬ 
plied, had they been in vigoiir. 

It is difHcuH to conceive, probably impoilible to procure, mtd 
certmnly infuliing to require a mafs of evidence more pofitire than 
this, or more conclufive to bvery unprejudiced mind. * 

With -great refpe£l and friendfhip. 

Your obedient fervant, 

J. BAHliOW. 

I, the underfigned Charg^-det AiFttiresof the l^ted Stfites of 
America, at the Court of Griui 'JBHtain, do hereby Certify that the 

[ i 4 J aforegoing 
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aforegoing letter was received by me from Joel JSarUwt Minified 
Plenipotentiary of the faid United States at Paris, and that the. 
name and fignature “ ./. Bapiov/** thereto Aibfcribcd, is the proper 
hand'writing and fignature of the laid JasI Barlow, and that full 
faith and credit are due to it. 

JQNA. RUSSELL. 


W. 

Extras of a Eetter from lifr. Rufell to the Secretary of State of tie 

United States, datcU, 

Paris, ? 5 th July 1811. 

** ON the 5th of that month £Jlfay 2 f received a note [|No. 1 j 
from the Duke of Beiffano» dated the 4th, containing a lift of fix- 
teen American veffels whofe cargoes had been admitted by order 
of the Emperor. I immediately tranfmitted to you fcveral copies 
of this communication, and I gave you on the 8th fuch an account 
[No. 23 of the admitted cafes, as might aid you in forming a 
correA ellimate of the political value of the meafure adopted in 
their favour. 

Although I was fully impreffed with the importance of an 
early decifion in favour of the captured veffels, none ^v^’hich had 
been included in the lift above mentioned, yet I deemed>; proper 
to wait a few days before I made an application upon the iubje<ft. 
By this delay 1 gave the Government licre an opportunity * f ob¬ 
taining the neceffary information concerning thefc qafes, And of 
purfuing fpontanaoufly the courfe which the relations oetween 
the two countries appeared to require. On the x xth, however, 
having learnt at the council of prizes that no new order had been 
received there, judged it to be ray duty no longer to remain filent, 
left this Guveminent fhould erroneoufly fuppofe that what had 
- been dune was completely fatisfadtory to the United States, and, 
cunftruing my file nee into an acquiefcence in this opinion, negledt 
to mui'c. 1 therefore on that day addreffed to the Duke of 
Bi^aao my note [No. 33 with a lift of American veffels captured 
fince the tfi.of November^ On ,the *xfith, I learnt that he had 
laid tins ..ote, with a genei»l report on it, before the Emperor ; 
but that lie Majefiy d. dined taking any decifion with regard to 
it, before it been fubmitted to a council of commerce. Un- 
fortunately^ tliis couoetl did not meet before the departure of the 
Emperor tos. Cher^nrg % and dnHitg. his abfence, and the feftivals 
which fucceeded it, there was no aflemblage of this body. 

** Immediately 
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Immediately on receiving the communication of the Duke of 
SitjJfano of the 4th of Mnyy 1 addrefled him a note £No. 4]] con> 
cemitig the brig Good Intent, detained at St» jindero. Although 
this veffei had in fa£l been captured, yet, from the peculiar cir- 
cumftances of the cafe, I hoped that (he would be placed on the 
fame footing as thofe which had been admitted. The anfwer 
[No. 5] which was returned by the Duke of Bajfanoy dated the 
a^th and received the 28th, announced to me, however, that this 
affair miift be carried before the council of prizes. Wifhing to ref* 
rue this cafe from this inaufpicious mode of proceeding, I again 
addrefled him in relation to it, in a note [No. 6]J on the 2d of June, 
If I could not obtain at once the refloration of this veflel, it was 
defirablc, at leaft, that flie fliould be admitted to the benefit of 
the general mcafure, which 1 infinuated might be taken in favour 
•f the captared clafs mentioned in my note of the i ith of Rfay, 

As in this note I have dated the cafe of the Good Intent to be 
analogous to thafe of the Hare and the John, it may be proper to 
explain to you both the points of refemblaqce and diverflty, in 
order to reconcile this note with my declaration, that no cap¬ 
tured veffei was on the lid of the 4th of May, The cafes agree 
in the dedination to places under the authority of France, and in 
the arredatten by launches in the fervice of the French Govern- 
meat; ♦^? 4 ey differ io' the Hare and John having already, before 
they w^erc takerf, arrived at the port, and within the territorial 
jurifdjftioji of the c^&htry to wh^j^ *fhey were bound, and the 
Good\fnteni having bteeU taken withpni fudi jiJrIfdi< 5 lion, and con- 
du£lec^to. a port to which (he was hot dedined. The taking pof- 
fcfllon of t|ie Hare and the John, may be confidered then as a 
feizure in port, and that of the Good Intent as a capture on the 
high feas, 

*• On perceiving that the fchooner Frienel/hip was not named in 
the lid of admitted vcffels, 1 caufed inquiry to be made at the 
cudom-houfe concerning tbe'caufe of this omiffion. It was dated 
that her papers had be^n miflaid, but that fearch was making for 
them, and that, when found* a report would immediately be n^e. 
I waited for this report un^l the 18th of May ; but finding it had 
not been made, 1 conceived it might be ufeful, in order to acce* 
lerate it, and to render complete the admiffion ^ the entire clafs 
to which this cafe belonged, to attra£i towards the Friendship the 
attention of the Minider of Foreign Relations. With this view« 
J prefented to liim my note;,£Nd»* 7*3 oi that date. 

•• Having 
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** Hatvingr refleded much on the condition attached to the ad^ 
miffion of the American cargoes, to export two thirds of the pro* 
ceeds in iilks, and beings perfuaded that the tendency of this 
reftridiion, added to the dangers of a vigilant blockade* and to the 
exa^ions of exceffive tariff* was to annihilate all commercial in* 
tercourfe between the two countries* 1 believed it would not be 
improper for me to offer to this government a few remarks on the 
fubje£k. This I >eas the more inclined to do, as it-was to be ap* 
prehended that this condition was not impofed as an expedient* 
for temporary piirpofes only* but that it was intended to be con¬ 
tinued as the effential part of a permanent fyAcm, In a note* 
therefore, of the loth of Jfunet []No. S.J I luggeffed to the Duke 
of Ba//kn9 the evils wliich might be expected naturally to refult 
from the operation of this relirii^Ton on exports. It is indeed ap¬ 
parent* that a trade that has to run the gauntlet of a Sriti/h block¬ 
ade* and is cruihed with extravagant duties inwards, and (hackled 
with this Angular reffri&ion outwards* cannot continue. 

On the 14th of June, ffamihony of the John AJams^ 
reached Paris-, and informed me that this veffel had arrived at 
Cherbourg. Unwilling to clofe my difpatches hy her* without 
being able to communicate fomething of a more deAnitc and fatif- 
factory chara&er than any thing which had hitherto tranfpired, I 
immediately called at the office of foreign relatibns ; bvt the Mi- 
nider being at St. Cloudy I was obliged to poApone the lUtervicw 
which I fought, until the Tuefday following. At this interview I 
(lated to him the arrival of the frigate, and my folicitude t^tranf- 
mit by her to the United States, fome aS of his Government', jitfti- 
fying the expeBation *with vohich the important lams which Jhe hani 
brought hither, bad undoubtedly been pc^ed. I urged p'^rticularly a 
reply to my note of the x ith of ^djr*relative to the captured vcffels* 
and obferved* that although the mere pecuniary value of this pro- 
perty might not be great, yet in a political point- of view its imme¬ 
diate liberation vra» of the utmoA confcquence. I intimated to him 
ait the fame time* that my anxiety was fuch to communicate, by 
the John u 4 dams, a deciAon on the£e captures to the .American Go- 
•serpment, that I ffiould detain this veffel until I had received it. 
Me replied that his fentiments m:corded perfe^y with xmne in 
this matter* and aferibed the delay whkh had taken place to the 
laine caufet as t have affigned. He affured me* however, that he 
would immediately occupy himfelf again with this buAnefs* and 
iinlefs a Councit of commerce (hoidd be holden within a few daysjt 
be would make a jpcmal report ^ ^he Emperor* and endeavour to 

obtain 
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obtain 41 dfcifi-on Jrem him in perjbnn He approved my intention 
of detaining the frig'ate, and engaged to do whatever might de¬ 
pend on bitn* to enable me to difpatch iier with fatisfadtion. He 
added that he had already made inquiries of the competent autho> 
ricies, concerning the Good Intent ami the P^nuIJhipi and tliat wI»p« 
their reports (hould be received, he would do whatever the cirenm- 
ftances of the cafes might warrant, 

“ I now fagge-fted to him tin* evils which raftilted to our cotu- 
mercial intcrcourfe w'ith Prance, from the great uncertainly whii-h 
attended it, owing to the total want on tlieir part of clear and 
general regulations. After making a few obfervations in expla¬ 
nation of this remark, I requetted to know if he would have any 
communication to make to me on the fubjett previous to tlie fad¬ 
ing of the John ^damtt I was led to make this inquiry from 
information which 1 had indireilly obtained, tliat levcral refolu- 
tions for the regulation of our trade had been definitively decreed, 
tie replied, that no fuch communication would be made here, but 
that Mr. Strriirier would be fully inftrufted on this head. The 
refolutious jull mentioned, as far as I have learnt, are, to admit 
the produce of the United States fexcept fugar) without fpecial 
pormils or licences; to admit coA'cc, fugar, and other colonial 
produce, with fuch permits or licences, and to jn-olubit every 
thi?ig argv/iiig from Gnat Britain, or places under her coijtroul. 

“ He again mentioned the difeovery of the reguktion of |hc 
year twelve, autho’-iising the certificates of origin for h'rench ports 
only,', or for ports in l^offefiion of the Preticb armies ; but declared 
il-at U'jtcr the moil thorough examination of the archives of hi-s 
departnu'nt, uo document or record had been found permitting 
tlic-fe ccrtiiicatcs to be granted for the ports of neutral or allied 
powers. He again, however, profefled a favoiirable dii'pofition 
towards our negotiations in Denmark, and faid, l.e fucces de la 
miffion de Monf. JCrvin^ s^accordrrait parfaitement avee nos senti- 
n-ens, ct no contraricrait nullement notre politique.** 

** With the view above Hated, I detained the John Adams until 
the 9lh inilant. I had from time to time, in the meanwhile, in¬ 
formed myfclf of the proceedings with regard to the captpred 
veficils, and afeertained that in fa£l the Duke of Baffano had made 
a report in relation to them. The Emperor it appears, however, 
ftill wi filed* for the decifion of his Council of Commerce, and the 
report was laid before them on the ill of this being the 

firft time they had aiTcmbled (inee the date of my letter of the 
M tthJHay. I waited in daily expedlation of hearing the refult 
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of their deliberations until the 9th inftant, whent conceiving fufh- 
cient time had been allowed fmr receiving it, and not feeling 
perfe^y at my eafe under the refponfibility. I was incurring 
for the unauthori2ed detention of the John I determined 

to learn from the Duke of Be^ano in perfon what I might 
rcafonably expeS in the matter. I accordingly procured an 
interview with him on the day laft mentioned. I reminded 
him of what had pafTcd at our conference on the x8th ultimo, 
and told him, that in confequence thereof E had kept the 
fhip 5 but that I could not with propriety detain her longer, 
without the evident profpeft of obtaining from the French govern¬ 
ment the releafe of the captured veffels. Ht. e-^preffed a convic¬ 
tion of the juftice of my obfervations, and alTured nw that he was 
in hourly expeftation of receiving a decifion on the captured 
cafes, and hoped that the John Adams might not be permitted to 
return without it. I thereupon confented to keep my difpatches 
open until the 13th, afTuring him that I could not take upon my. 
felf to protraA the detention of the John- Adams beyond that 
period. 

<* On the 13th, about one o'clock, I received a note from the 
Duke of Bqffiinot of which the enclofed QN0.9.] is a copy. I 
waited upon him immediately, and was informed that the T>too 
Brothers^ the Goad Jntenty and the Siavy three of the captured vef¬ 
fels, had been Kberatcd. He added, that no unneceflary delay 
would be allowed in deciding upon the whole. 

I lhall difpatch Mr. Hamilton this day, and I fliall fe^ with 
him a meflenger to be landed on the other fide, who will |;arry to 
Wt. Smith an account []No. 10.3 of what has been done here, t<* 
be ufed by him as he fliall judge proper.” 


X. 

Tranflation of a letter from General Turrtau to the Secretary of 

StatCy dated. 

Sir, November 14, x8lO. 

ALTHOUGH you may have bean already informed, through 
another official channel, of tl. 1 repeal of the decrees of Berlin and 
Ftilany it is agreeable to me to have to confirm to you this new 
liberal difpofition of my Court towards the Government of the 
States of the Union. 

You will recolle£t, without doubt. Sir, that thefe decrees were 
adopted in retaliation for the multiplied meafures of England 

againft 
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the rights of neutrals, and efpecially againll thofe of the 
United States : and after tliis new proof of deference to the wifhes 
of your Government, his Majefty the Emperor has room to be¬ 
lieve, that it will make new efforts to withdraw the American 
commerce from the yoke which the pr >lnbjtory afts of Great 
Britain have impofed upon it. You will at the fame time oblerve. 
Sir, that the clearly expreffed intention of my Government is, that 
the renewal of commercial intercourfe between France and the 
United States cannot alter the fyftem of exclulion adopted by all 
EuropCt againfi all the produ&s of the foil or of the manufailurcs of 
England or her colonies : a fyftem, the wifdom and advantages of 
wliich are already proved by its developcment and its fuccefs ; 
and of which, alfo, the United States^ as an agricultural and com¬ 
mercial power9 have a particular interejl in aiding, and hajlening the 
completion. Moreover, Sir, this mcafure of my Government, and 
thofe which yours may think proper to adopt, will prove the in¬ 
utility of the efforts of the common enemy to break the ties of 
friendlhip which a hutnane and generous policy has ncceffarily 
formed between France and the United States, and which the actual 
criiis ought to draw clofer. We ought hert^ftcr. Sir, to hope, or 
rather we may be allured, that new relations ftill more clofe and 
more friendly arc about to be formed between Americans and 
Frenchmen% and that thefe two people will be more than ever con¬ 
vinced, that their glory, their intereft and their happtnefs mull 
eternally confecrate the principle and the confervation of tliefe 
relat ons. 

I {tixe with cagernefs this occafion. Sir, of renewing to you the 
affurance of my high confkleration. 

• (Signed) TURR.EAU. 
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how conftdcrcd - - - « 208 

Jiriti/h Officer —Permiffion given by, to proceed to an inter- 

diffced Port—^not valid - . . 249 


c. 

Public Property withheld under a Capitula¬ 
tion, and afterwards feized, is Property of the Crown xzz 
——Terras of, protefling private Property generally, will 
^ not proted Privateers - - - 271 

Captors Expenees —^allowed, deducting Charges incurred by 
the VeflVl, in confequence of her being carried into a 
wrong Port - - - - 

Car^o—Port of Deftination, if interdi£l:ed, muft be conildered 

as Port of Delidfery of Cargo - - 42 

— Quantity of Beech Wood deferibed by Matter as 

ballaft, held to be Cargo .... 363 

Certifitatef 
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Certyicates of Ori^iti —Nt-ntral Vcllels not Urnntijctl xrn--, 


liable to jjay Sulva^’e t>ii lit rapture - - 

Cintra InterprctatJ'Hi <.*i - - 152 

Code tics Pr 'ifcs — (cited) - - - ijpjl 

Condemnati<jn^-~<t\ .1 V^eflel in the Port *>r !jj .1 Punch 

UVibunal, —'litlv ol liiii.jh Ov\ i!fr (liveiled toi 

Conlniuity ff —not Lrolten, by'rraulbipnieni .'■i.ile, 

at inlcrniedinte J^,rt - - - I*t 


~ broken, by touefiiiijr at a Port of tills Country, hu* 

the Pnrpofe ol obiaininjj ;t J^'ceni:^* tv) v)n - 5^4. 

CTe/rjusj-—.UHo’oecliesiee ol Ordv rs of Cornintiriiliw,^ Odiver, 

PenaUy . - - - 5>4 

C’ijh iitid numa^cs —}:»ivc*n on Lol* of a .Shij» ivhieh had been 

r.iptlireil on urijulL!liable Oroniulc. - - 50 

C» •j-orit —rtini i-ners ~ - - ’• 2 J J 

D. 

DulLu —Reports !>y, I'f Chile. adjudirijd in the CouitiJv*) the 

f/nileil St.iles ot dmi'rir.i (eitcii) - - - ^ 1- 

DdLffe /’V< Al'/"', .d i6th J,inu:iry i7So (tUed) - tZjp 

Jitri'ticl —khde v»{. Two piflln given for 8 dvr.i^^v* - itv# 

Df'/'eruftti —8v\r li/.wci. 

^ • O 

IDiJputches —Conveyanjc of, iii a n-eulral S'lip from 3 hoflile 
I^ort, to a C’ontul ol the Lbieniy, reiideut in .1 iicntia .1 
(.\>untrv—not a groiiml «jf CondemUcition - j 

-fniin ■»!! /■Vgenl of thi* l''rieniy f^n board a T'eutraJ 

tiini), from a neutral lh>r! to a Poi r of the 

Vhieinv—Idea of lenoiance <.n Part of the neutral 

f O 

MaiLei^—admitted - - - 2 2*? 

X *• 

Ex'idenef —of iVlailer and Mate in Cah s e.t Clockridc, Con- 

fiJeratioin* refpciting - - - z6t 

of Mallei in a Suit tor Wages—admitted - ■* 


,F. 

f'rer^ht —DcinanJ of, on Part of the Crotvn, on Snggcfljun 
that the Cargo had actually been fold in this Country 
— reverted - - - - 5^ 

due where a neutral Ship is brought in on Accou«t of 

the Cargo - - - - 57 

f k ] — Crowu 
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I'rei^ht - —ronlinsiffl. 

-Csiiw'n entitled to, though not deercecl, p‘-!or to Jlof- 

tilities - • • _ . “g 

— S.ilvage given on Freight, where it was in th«* Courfe 

«>r being oarncsl, at the Time of Recapture - 225 

-Riglit Owners to dt-due\, from Freight decreed 

to tlie Crown, Monies advanced to the Mailer for the 
Froheution of his Voyage - - - 

- -- foi Vojage not completed—Moiety given under Cir- 

cunidances - - _ - 246 

-- upon Articdcs condemned as not i.'^'inierated in the I..i- 

conce—refufed - - , • 374 

G. 

CibraUat -not within the Navigation Adi - - 51 

Crt‘i;ntvich JJofpital —Forfeiture of One Month’s Wages to, 

by tSeamcn quitting the Ship before it is difeharged 92 

H. 

Hi'.hl j\Tfi:ir \—due for hleu 'vvlio l-. ve cfcrq'e'l t'u Shore, if 


on board at Coinmeno*.ini wt of Attack - 

- -Riglit to Share in limited to aCiiial Rcf aj'tots - 

II. h^ohinJ —Trade of ton lined to Jiriti/h Ships - 236 

HfJiUtt'tK's —Intervcntitin of, ful'pends but does not cxtingiiifli 

the Rights of Claiinawls - - - 62 

Cell at ion of again fl Spain, held to extend to Spani/i 
ports, in rufl'eflion of the 7 Vtf«rA - - - 182 


1 . 


Jumt Capture —Claim of, liy Ships Rationed at different 
I’cints in fupport of the Blockade of Malta —efta- 
bli/lied - . . 

-Claim by Revenue Cutter to lhare with adlual Captors, 

on Suggeflion of being in Sight—rejedlcd 
—— Claim of, by the whole Fleet, on the Principle that the 
Capture was within the Purpofes of the Affociation— 
eftablifhed 

Court of Admiralty has no Authority to en¬ 
force municipal Regulations of America 
Jnftancc d 70 »r/—See Wa^es^ Jurifdi&ion% &c. 


O 

65 


126 

241 


Klnsi's 
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K. 

King*s Ship-^XiOt fntitlod to Salvage for refeuing' Traiifp^jrt, 

employed tju fame Service - - - 65 

—— Rule for app<>rtioniiig Salvage between a King’s Ship 

and Privateer - - . - 270 


I.. 


9 > 


31 $ 


lAcence —vitiated by changing the Port of Shipment 
- - ** to fail from any Port with a Cargo,*’ will not protei^t 

a Ship failing from a blockmlcd Port, with a Cargo 
taken in there 

- - Oeneral Rules for conllriiing •• 

■——Expiration of 'I'irnc, unlcfs iirpcachable with Fraud 
or want of due Diligence,—not fatal 
— to proceed in Ballait, to the Port of an Enemy,” 

will not protetl a Veffel carrying a Cargo to tlic J'ort 
of the Enemy - - - 33"* 1^’ 

-Veffel proceeding under an expired L.ii ciice to the Port 

of Shipment in ballafl, for the Purpofe of bringing a 
Cargo to this Country under a new l^iccnce attually 
obtained, but not on board—pnitected - 

. Veffel /iroceeding to trie 7 'a.lhi'f under a .Licence for 
a direit Voyage to this Country—condemned - 

-Veffel not protet^ed by Licence on board, not intended 

to be applied to this Ship ... 

-the Words, “ to wliomfo.'Vi r the Properfy may appt-ar 

y to belong,” not being ndcjted in the i-icence— 
Enemy’s Property not proterh d umler it - 347 

- tq import a Cargo in One Veffel, good for the Impor¬ 
tation of the fame Cargo in T’wo Viflels, and ftoni 
a different Pt>rt ; it being fliewn that llicre waj an iin- 
poflibility of making tlie Shipineiit at tiie J’ort Ipe- 
cified in the Licence - - - “349 

—— Embargo in the Poi't of tlie Enemy, a fuflicient .laftifi- 
cation for not loading tlie Cargo witliiii tlie Time 
fpecified in the Liivencc although Government had • 
ceafed to grant fuch Licences - - “355 

——** to proceed from this Country with a Cargo,” will 

proteft the Veffel returning with the fame Cargo 557 
,Condi.ion of touching at LcJ/A for Convoy, not com¬ 
plied with—Licence invalidated - - 359 

£ k a 3 ’ ■ ** to 
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X. 


ZAttnci —continued. 

—, , « to itni>ort a Cargo into this Country,” will proteft a 
Vcflcl going in ballaft to the Port of Shipment for 
that Purpofc - - - » 3 ^® 

--*' to import Corn,”—Time extended - - 361 

. . — .■ *< to import a Cargo into this Country,^’ not vitiated 
by an ulterior Dcilination to a Port of the Enemy, 
after paying Duties at a Briii/h Port, and obtaining 
Permilfioii to proceed - - - - 3^5 

-- - ** to carry Corn to Norway^' vitiated by the Convey¬ 
ance of Military Stores - - - - 364 

—— ** to bring a Cargo to this Country,’* vitiated by 
touching for Orders at an interdicted Port, at/ knrmftt 
to be Jiich at the Time of Jlailing - - 366 

—— vitiated by touching for Orders at an interdicted Port 367 
«—— not vitiated, wlierc Pernuflion was cxprefsly given, to 

touch at an interdi<?led Port for Orders - 3<59 

** to Jail under any Flag except the French,'^ held to 
exclude Frenih Ownerfliip _ - - 37 ® 

•——not vitiated by the Owner becoming a French Subject, 

during the Tranfartion - - - 371 

———Condition of toneliinu: at l^eitfi for Convov, not et>in- 

plied with—Condemnation - 375 

granted fubferpicntly to the Capture—no Protection - 377 
" — Condition, “ to touch at T.eith if proceeding to any 
“ T’ort of this Kin^elom South of Mull, ' held not to 
include the Ports of Ireland - - "379 

M. 

Meflei -Right of, to fell Ship in cafe of the Neceflity, 

without Authority from Owners - • TiS 

——a competent Witnefs in a fuit for Wages - - 235 

N. 

national Chara£ter-—^ox\.'A and Places of St. Domingo, wrefted 
from the French by lnfuri»enit Negroes, not deemed 
Parts of the Enemy’s Colony - - > j 

•——of Ionian Republic - - - " *73 

navigation yl£l —does not apply to •• - 51 

—■-•—Zrtiwf—Ship condemned for Breach of • *35 


Orders 
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O. 


Order a in Council —InterpeHtion of a British Port, held to 
take Voyage out of the Intendment of the Order 
7th January 1807 - - - - 

of I ith Nowmlcr 1807, j>rt)}iibiting ’^IVaiisfer of 
Enemy's Veficls, held not to extend to Prize Vofl'eU 
— Properly of Spaniards refdent in Ports of under 

the Controul of the J'rencht prt)totled by Order of 
4tli July 1808 _ _ - 

of 7th January 18071 held to prohibit 'Prade bel ween 
Prnffiun Pt>rts - 


—- of 26th April 1809, held not to alTefl Places 

in PoffeHlon of the Enemy 

-Trade to Heligoland conlincd to Brit‘S Ships, by Order 

of 3 I ft May 1809 _ - . 

- - Quell ion under the Order 7lh May 1810, prohibiting 

Fifhing Voyage.s to and from Ports from which the 
Brii'Jh Flag is excluded 

Ordur.nancPs — French, of I 774 and 1778 (cited) 

07 vnf/x—bound by Atl of Agent 


55 

13S 

181 
I 84 
lyi 
236 

275 

44 - 


P- 

—C 'aufe ot—Suit not entertained by Court in cafe 
of a foreign Ship - - *42 

Privalar —Operations of, aguinlt Property on Shore, limited 

by Pri’/.c Acl to fortified Places - 106, HJ 

-Apportionment of Salvage between King’s Ship and 

Privateer - - - 270 

«—— not within the Terms of a Capitulation, protecting 

pi‘ivate Property generally - - •271 

Prises Ad —Interpretation of - - 186 

Prixe Agent —Sec Agency. 

Priae Fejjfcl —Sale of, by the Enemy, not within the Rcilric* 

tion of the Order in Council iith Non>. 1807. 125 

»■ .1 Sale of, to a Neutral under a Sentence of Condexnnation ^ 

divelts Intcrclt of ^rmer Brttifh Owmer • ^44 

Proceeds —Tranfinilhon of, from Vice Admiralty Court— 
Rcgillrar not refponfible for fafe Arrival^ if fent in 
the ufual Way of BuHncfs - • • *3 

Raeapture 
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R. 

Recapture —See Salvage^ 

Regyirar —of Vice Admiralty Coiuta* not rcfponfihk for 
JLofs of Proceeds, if traiifmittcd tiuder proper Pre¬ 
cautions - - - , 

—-Principal and Deputy, Refponfibility of, in cafe of I^ofs 

by Mifcondu6t 

Regyirar au 4 Merchants —Report of ubjeelod to, oii« Quei- 
tion of Agency—Suiti allowed by them increafed 
Revenue Gutter —not entitled to fliare as Joint Captor, on the 
Ground of being in fight only 
Revenue Raws —Breach of - 


s. ’ 

Salvage —Demand of, by King’s Ship againtl 'Tranfport em¬ 
ployed on the fame Service—rejected 
——not limited by Prize where a Ship has been volun¬ 
tarily abandoned by the Knemy—Moiety gtve^ 

— . Qucllion, whether Civil or Military 

—— on Veffel purcliafed at Sea from the F.nerny by a Neu¬ 
tral, for the Purpofc of ben g jvllorc<l to foimer 
Owners - - 

—•— on Property re-captured at Opart <i 

— . - - - — - by joint Operation «>! ^*rmy and Navy 

. --by Army only • 

-on Cargoes landed and wareliouled 

■ given on Rriii/bt not on Purtuguefe Property, re-cAp- 
tui'cd at Oporto - - , - 

. . Value of Property on which Salvage is given, to be 

eltimated at Port of Rcllitution 

•-on Freight, where the Ships were chartered out and 

Home as one entire Voyage 

~— Ni utral Ships not furntflied with Certificates of Origin 
—liable to pay Sidvage on Re-capture 

— for Refeue of Ship already rcleafed on Bail by the 

Enemy—not given -• - - 

— - Rule of Apportionment between King’s Ship and Pri- 

Yatear - - - 

on Spani/b Ships re-captured from the Enemy • 

St. Domingo^Sts^ National CharaHer, 


*5 

^7 

45 

<55 


66 

8 o 
' '5 

iy6 
210 
2 IJ 

ib, 

217 

221 

222 
zzj 

254 

265 

268 

27 f 
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Scftin" Joi'l/: ff’i IVar — iSrifi/h Prize Vi'lVel h.iving been fitted 
Oil I a'-. Privateer by t!ie Knemy, although navigated 
as a Mi'i’chani ai the 'Ihmc of re-capture—not 

r<:!.loreii tt) foiautr Owner • - xH6 

Ship —hale i»l', by Malter, without Autliority from the 

Owners - * , - ll 3 


--Kelluied lo J^irties, appealing by the Ship*s J’apcrs 

and Ivegiiler be the Owners, without Prejudice 
lo K:|flits ol other Claimants 

i/sZ/Zl/ej— 2 fr. 2 » C. I ■» I* • £• ■rjT' 

•’ Y rorleiturc or Wages 
37 fr.j. c. 73.J fa 

39 G. 3 e. 69. I 
37 6. 3. c. 73. j 

45 0. 3. c. 73. 1 . 9. Capture of Properly on Eaud 

by Privateers 


^ ^ c,22. I Tsjavigalion Ad\s 

13 14 (jiir. 2. c. 11 5 " 

3. e. 9. 1 
^ 3 . C. 22 . V 
3. c. 60.3 


’ t. fill, j 


7 G. 3. e. 9. 
ti f/. 

26 6'. 

28 C. 3. 

34 t'- 3 

45C. 3-0. 72. Priye Act „ - - , 

7 ^ S JV. t, 2 2. ? p 1 

^ > Ivovcuue Caw'S - 

2S G. 3. e O. J 

34 C. 3- e, 15. Indemnifv f<»r Ooveriiors of IVefl 

Itului Jlh**} 

authorizing Importation of certain 
Articles under Pormiflion of Go¬ 
vernors _ - _ 

28 G. 3- C.6. Tntercourfe vr'xxh. America 

48 G, 3. c. . Enabling Council to grant Licences 


S 6 

87 

loiS 

«35 

136 

138 
136 
390 


302 


303 

310 

377 


T. 


Territory —-Occupation of, in Time ot Peace, with Concur¬ 
rence of the Sovereign, prefumptive Evidence of 
Ceflion by Treaty ^ - - - V74. 

Trading —Purpofe of felling Veffel in the Enemy's Port, 
held to be a trading i» Contravention of the Order in 
Council - « • . 24^ 


Vice 
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V. 

V^ue Admiralty Pra^ice of, in IV^ Indies to order 

Sales of Ships in Cafes of Diftrefs - x i B 


w. 

JVages'^oi Mariners quitting the Ship before her Arrival in 

Wejl India Docks, forfeited > - 86 

—— Matter a competent Witnefs in a Suit for * - 335 

—— Suit for, on Behalf of American Seamen ferving on 

board an American Ship - 23^ 
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Piinted by A. Stniian, i^aw-Printer to Hit Majefty, 
Printer’s Street, Xiondoa. 






